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Tom tit

Chinh sach cong 1a co so tir chdi dang quan tam theo Cong wéc New York vi no thuong dugc
nhan dinh 1 mo hd va gy tranh cai. Sau hon 20 nim tham gia Cong udc, ty 1& tir chdi cong
nhan phan quyét nudc ngoai hién nay ¢ Viét Nam tuy da giam nhung van & mirc cao so voi thé
gidi (giai doan 01/01/2012 dén 30/09/2019 c6 dén 30 don bi tir chdi trén 83 don yéu cau cong
nhan twong Gng vai ty 16 36.14%)? c6 thé 1a mot rao can thu hat FDI do xu hudng trong tai ngay
cang duoc nhiéu nude khuyén khich va quéc té wa chudng. Bai viét hudng toi viée dua ra tiéu
chi cho viéc 4p dung thdng nhat chinh sach cong trong viéc tir chdi cong nhan va cho thi hanh
phan quyét nudc ngoai théng qua viée tong hop 1ap luan va y kién ctia cac hoc gia khac nhau.
Tir d6, danh gia mic do ap dung ciia hai qudc gia tiéu biéu 1a Trung Qudc va Singapore qua
cac ban an dé hoc hoi kinh nghiém qudc té va dé xuét kién nghi nham cai thién tinh hinh céng
nhan va cho thi hanh phan quyét trong tai nudc ngoai tai Viét Nam. Két qua nghién ctru cho
thiy Trung Qudc va Singapore c6 mirc dd ap dung khac nhau ddi véi cac tiéu chi. Va du chua
thue sy dap tng mot cach ddy du nhung c6 thé thiy ring, ca hai nuéc déu di co nhiing thanh
tuu nhat dinh trong trudng hop nay. Viét Nam c6 thé hoc hoi wu diém tir hai qudc gia trén dé
hoan thién va phat trién viéc ap dung diéu V(2)(b) dua trén céc tiéu chi dugc néu.

Tir khéa: Tir chdi cong nhan va cho thi hanh phan quyét trong tai nudc ngoai, Cong uwdc New
York 1958

! Téc gia lién hé, Email: nguyenthingocyen2011155713@ftu.edu.vn

2 Dir lidu thu thap tir Cong thong tin dién tir Bo Tu phap. (2022). CSDL Cong nhén va cho thi hanh ban an,
quyét dinh cla toa an nudc ngoai, phan quyét ctia trong tai nudc ngoai. Retrieved from Trang thong tin dién tir
Phap luat qudc té: moj.gov.vn
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REFUSAL TO RECOGNIZE AND ENFORCE FOREIGN ARBITRAL
AWARDS UNDER THE NEW YORK CONVENTION 1958 ON THE GROUND
OF PUBLIC POLICY: PRACTICAL APPLICATION AND IMPLICATIONS
FOR VIETNAM

Abstract

Public policy is a concerned ground for refusal of the New York Convention 1958 as it is
considered as unfair treatment. After more than 20 years of joining the Convention, Vietnam's
rate of refusal to recognize foreign awards has decreased but still be considered as a high rate
in comparison with the world (in the period from 01/01/2012 to 30/09/2019 there are 30 refusal
judgment over 83 cases with the correlative refusal rate of 36.14%) can be a barrier to FDI
attraction due to the trend of arbitration being encouraged by various countries and
internationally favored. The article aims to present the united criteria for application of public
policy as a ground for refusal of recognition and enforcement foreign arbitral awards based on
the opinions and view of various scholars. Therefore, the level of application of China and
Singapore can be evaluated through practical cases, and consequently allow Vietnam to learn
from the international experience and ideas can be proposed to improve the situation of foreign
arbitral awards’ recognition and enforcement. The results of the article show that there are
certain differences in the level of application of each criterion in Singapore and China. Although
there are certain shortcomings, both countries have made achievements in this application.
Vietnam can learn from the strengths of them to complete and develop the application of Article
V(2)(b) based on the criteria.

Keywords: refusal to recognize and enforce foreign arbitral awards; New York Convention
1958

1. Téng quan vé Cong wéc New York 1958 va viéc tir chéi cong nhan va thi hanh phan
quyét trong tai nwéc ngoai theo chinh sach cong

Cong uéc vé Cong nhan va Thuc thi phan quyét Trong tai nudce ngoai hay con duoc biét
dén véi tén goi Cong wéc New York (viét tat: NYC) duoc Lién Hop Quéc thong qua nam 1958
va c6 hiéu luc tinh tir ngay 7/6/1959.

Cong uwdc New York ra doi nham cung cap mét thi tuc théng nhat cho viéc cong nhan phéan
quyét trong tai qubc té déng thoi 1am giam téi thiéu anh huong cua su khéc biét cua luat phap
cac nude va Cong wdc. Cong udc nham toi 2 didu: dam bao rang thoa thuan trong tai duoc ton
trong va phan quyét s& dugc cdng nhan. Tir d6, Cong wdc New York trg thanh nén tang xay
dung nén tha tuc trong tai qudc té, va tré thanh 16p bao vé cho sy an toan cua cac hop dong
quoc te.

1.1. Téng quan vé viéc tir chéi cong nhan va thi hanh phan quyét treng tai nwéc ngoai duwa
trén chinh sdach cong theo Cong woc New York 1958

Chinh sach cong duoc dé cap nhu mét co so dé tir chbi cong nhan va thi hanh phan quyét
trong tai nudc ngoai theo Cong wéc New York nam 1958. Cu thé tai diéu V(2)(b), chinh sach
cong (public policy) dugc néu ra nhu sau:

FTU Working Paper Series, Vol. 2 No. 1 (06/2022) | 24



Viéc cdng nhdn va thi hanh phan quyét trong tdi ciing cé thé bi tir choi néu co quan cé
thdm quyén ¢ qudc gia noi cong nhdn va cho thi hanh thdy rang:

(b) Viéc cong nhdn hodc thuc thi phan quyét sé trai véi chinh sach cong cua quoc gia do.

Cong uéc New York khong cé dinh nghia chinh xac vé "chinh séch cong". Mic du tai mdi
qudc gia, toa an thudng dinh nghia “chinh sach céng” mot cach khac nhau, vi du nhu cac nuéc
st dung &n 1é thuong dua vao chinh sach cong dé tir chdi cong nhan va cho thi hanh phan quyét
trong tai nuéc ngoai mot khi no di 1éch khoi gia tri cét 16i cuia hé thong phép luat.®

1.2. Nhang tiéu chi khi &p dung ngoai I¢ chinh sach céng

Trong bai nghién ciru ctia Shu Zhang “The Public Policy Exception in the Judicial Review
of International Commercial Arbitral Awards: Lessons from and for China” nam 2015, tac gia
¢ dé cap dén cac yéu t6 chinh co lién quan dén chinh sach céng va nhan dinh rang mac du dic
diém cua chinh sach cong c6 thé thay d6i, “cac hé thong ludt phap quéc gia vdn cé gang xac
dinh mgt sé yéu to chinh cia chinh sach céng.” “Béo céo cudi ciing vé chinh sach céng" cua
Hiép hoi luat qudc té (ILA) cling noi rang chinh séach cong c6 thé bao gom nhimg dic trung co
ban nhat dinh. Bén canh d6, nhiéu hoc gia luat gia noi tiéng khac ciing tong hop nhiing tiéu chi
khi ap dung ngoai I¢ chinh sach cong nhu Bruno Zeller (2021) hay trong nghién ctru “Domestic
Courts Declining to Recognize and Enforce Foreign Arbitral Awards: A Comparative
Reflection” cua Leon Trackman nam 2018.

Sau khi tong két nhitng lap luan vé chinh sach cong duge dé cap trong nhiéu nghién ciu
ctia cac hoc gia, luat gia uy tin khac nhau trén thé gioi, nhém nghién ciru duc két cac tiéu chi
khi &p dung ngoai 18 chinh sach cong theo Pidu V(2)(b) Cong udc New York nhu sau:

(1) Chinh sach céng bao gdm nhitng nguyén tic co ban cua phép luat

(2) Chinh sach cong tir “qubc gia” dén “qudc té"

(3) Cac van dé qudc té dbi voi viéc ap dung chinh sach cong

(4) Chinh sach cong va mai lién hé véi dao duc.

2. Kinh nghiém quéc té vé viéc tir chéi cong nhan va cho thi hanh phan quyét trong tai
nuée trén co sé chinh sach cong theo diéu V(2)(b) Cong wéc New York 1958

2.1. Thuec tién tir chéi cong nhdn va thi hanh phan quyét trong tai nwéc ngoai theo Piéu
V(2)b

Hién nay dang c6 nhiéu tranh céi vé vai tro cua chinh sach cong ddi véi trong tai. Nhiéu
nha nghién ctu cho rang viéc &p dung co so chinh sach cong dé tir chbi 1a mot trong nhitng méi
nguy ddi Vi trong tai thuong mai.* Tuy nhién cac nudc déu da c6 nhiing nd luc dé lam giam
thiéu ty 1& tir chdi nay, tiéu biéu 1a Ché d6 Béo cao & Trung Quéc hay viéc xay dung luat Trong
tai thuong mai ¢ Viét Nam.

3 UNCITRAL; Shearman & Sterling; Columbia Law School. (n.d.). New York Convention 1958 Guide.
Retrieved 2021, from Article V(2)(b): https://newyorkconvention1958.0rg

4 Tosun, H. A. (2019). Public Policy Concepts in International Arbitration. UC Berkeley.
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Déi véi Trung Qudc, tir ndm 2001 dén nam 2020 di c6 19 ban an c6 lién quan dén Diéu
V(2)(b).° Trong d6, cu thé c6 2 vu &n nhan dugc quyét dinh tir chdi tir Tda &n Nhan dan Téi cao
dua trén co s& vi pham chinh sach cong, bao gém vu viéc caa Cong ty Van tai bién Palmer nam
2017 va vu viéc gitra Hemofarm va Yongning nam 2008.

Déi vai Singapore, tir nam 1995 dén 2020 d4 c6 10 vu 4n lién quan dén didu V(2)(b) cua
Cong wdc.® O cac truong hop trén, cac toa an déu di cong nhan va cho thi hanh phan quyét
trong tai. Mot truong hop dac biét d6 1a AJU va AJT, khi phan quyét bi hity bo trong quyét dinh
tda so thim, nhung lai dugc cong nhan va cho thi hanh trong phéan quyét caa phidc thim’.

Nhin chung, ca Trung Quéc va Singapore déu dang tao diéu kién cho su phat trién cua
trong tai thwong mai nudc ngoai. Ty & phan quyét bi tir chdi hoac hay bé déu ¢ mic thap. Viéc
ap dung co sé chinh sach cong ciing duoc can nhac than trong va khéng bi lam dung.

2.2 Céch gidi thich vé chinh sach cong ciza mét sé quéc gia tiéu biéu
Trung Quéc

Trong Cong U6c New York 1958, viéc néu 1én dinh nghia hay cach giai nghia cta chinh
sach cong dugc uy quyén cho Toa an cua cac qudc gia thanh vién cé lién quan.

Trung Qudc giai nghia khai niém nay theo "loi ich x& hoi va loi ich cong", nghia 14 loi ich
cdng cong va x& hdi co ban caa Trung Qudc, hay quy tic phap 1y va dao diic co ban caa Trung
Qudc. Trong d6, khong c6 khai niém nao 1a "lgi ich cong quéc t&".8 Theo do6, chiéu theo diéu
260 cua Bo luat T6 tung Dan su ndm 1982, “néu toa an Nhan dan tai Trung Quéc xdc dinh
rang viéc thuc thi phan quyét sé di nguwoc lai véi chinh sach cong, tda an sé tir chéi vige thi
hanh” cho thay c6 diém twong dong véi didu V trong Cong uwéc New York.

Nhu vay, tai Trung Quéc, thuat ngit “chinh sach cong" duoc dién giai rong bang cach “noi
luat hoa" thanh “loi ich x& hoi va loi ich cong". Viéc cd mot cach tiép can chua c6 s giai thich
can ké dan dén nhiéu tranh cii, song khdng thé pha nhan thuat ngir “loi ich xa hoi va loi ich
cong” dong vai trd quan trong trong hé thong phap luat.

Singapore

Khong nhu Trung Quéc, trong luat phap cua Singapore, khai niém tir chbi cong nhan phéan
quyét trong tai khong dugc dinh nghia cy thé. Thay vao d6, khai niém hay bo (set aside) duoc
c4c toa toa an nhac dén va ap dung thuong xuyén hon. Tuy nhién theo tinh than cua Diéu 47
Pao luat Trong tai thi co s& dé tir chdi cong nhan phan quyét s& khéng rong hon so véi co sé
dé hay bo phan quyét.

% Shearman & Sterling, Columbia Law School, & UNCITRAL. (n.d.). 1958 New York Convention Guide.
Retrieved May 19, 2022, from https://newyorkconvention1958.org/

6 .
Ibid.
! Singapore / 22 August 2011 / Singapore, Court of Appeal / AJU v. AJT / [2011] SGCA 41 | Civil Appeal No
125 of 2010

8 Qui, X. (2000). Enforcing Arbitral Awards Involving Foreign Parties: A Comparison of the United States
and China. Review International of Arbitration, 611-612.

9 Para. 254 of Michael Hwang S.C. and Andrew Chan’s Singapore Chapter in Michael Moser, gen. ed.,
Avrbitration in Asia (Butterworths 2001).
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Ba ngudn luat chinh c6 lién quan dén viéc huy bo hoic tir chdi phan quyét trong tai nudc
ngoai ¢ Singapore bao gom:

Mgt 13, diéu 34(2)(b)(ii) cua Luat mau UNCITRAL.
Hai 13, diéu 31(4)(b) ciia Dao luat trong tai quéc té (IAA).

Ba 13, diéu V(2)(b) Cong udc New York 1958. Du it dugc vién dan hon so véi hai truong
trén, nhung day van l1a mot trong cac co sé thuong ding dé tir chéi.

Trong cac ghi chép, toa an Singapore thuong cé xu huéng sir dung cac an 18 trén thé gigi.
Céc cum tir va dién giai duoc sir dung thudng xuyén nhat bao gdm: gy chan dong luong tim;
ton hai rd rang tai loi ich cong dong; hoan toan chéng d6i mot ca nhan thong thuong co hiéu
biét day du trong xa hoi'; vi pham nhitng nguyén tic co ban nhét cua dao dirc va cong ly trong
x4 hoitt

C6 thé noi rang, luat phap trong tai Singapore, dac biét 1a dbi véi van dé tir chdi cong nhan
dua trén co s chinh sach cong, da bao quat duoc cac nguon luat hién hanh, bao gom luat phap
trong nudc lan cac cong wéc qudc té.

2.3 Ddnh gid mirc dé 4p dung thong nhdt quy dinh vé chinh sdach céng theo Piéu V(2)b
2.3.1 Mure do ap dung tiéu chi 1
Tai Trung Quéc

Nhin chung, y kién cta cac hoc gia cho thiy toa toa an &n co sy giai thich thiéu day du va
hiéu biét chua sau sic vé cac nguyén tic co ban thuc chat cua luat phap ¢ Trung Quéc. Nhung
cac cach phan loai do cac hoc gia goi y it nhat di xac dinh dugc mot sé nguyén tic chinh, bao
goém chu quyén va loi ich chinh tri cua quéc gia, quan niém vé céng bang va cong 1y, dao dic
cong cong va lgi ich chung cua quéc gia.

Vé khia canh ap dung nguyén tic co ban trong tha tuc phap ly, mac du chinh sach céng vé
tha tuc duoc coi 1a co ban va quan trong trong viéc dua ra phan quyét, rat it phan quyét cua
trong tai bi tir chdi vi vi pham chinh sach céng vé tha tuc.*? O Trung Quéc, viéc ap dung chinh
sach cong vé tha tuc kha hiém. Tuy nhién, kha nhiéu vain d& nay sinh trong thyc té va bao gom
nhiéu khia canh trong quy trinh trong tai & Trung Quéc.

Tai Singapore

Vu kién du6i dudi ddy 13 vi du cho viéc &p dung chinh séch cong nham bao vé cac nguyén
tic co ban.

Truong hop giira Aloe Vera of America Inc. va Asianic Food (S) Pte Ltd. & Chiew Chee
Boon vao ngay 10 thang 5, ndm 2006: Trong qua trinh tb tung trong tai, bi don thir hai nop don
dé tir chdi lénh cho phép thi hanh phan quyét véi 1y do nguyén don khong xac dinh dugc rang
cd mot thoa thuan trong tai gitra cac bén.

10 Deutsche Schachbau v Shell International Petroleum Co Ltd [1987] 2 Lloyds’ Rep 246 at 254, per Sir John
Donaldson MR)

1 parsons & Whittemore Overseas Co. v. Societe Generale de L’Industrie du Papier (RAKTA), 74-1642, 74-
1676 (U.S. Court of Appeals, Second Circuit 1974).

12 Aloe Vera of America, Inc v. Asianic Food (S) Pte Ltd and Another (Singapore, High Court 2006)

FTU Working Paper Series, Vol. 2 No. 1 (06/2022) | 27



Toda an da bac bo don nay va ra 1énh thuc thi phan quyét. Toa an cho rang viéc xem xét cac
tai lidu trong don yéu cau thuc thi phan quyét trong tai 1a mot yéu cau chinh thic va toa an
khong can phai thuc hién diéu tra tu phap dé xem lidu két qua cua ty ban trong tai c6 chinh xac
khéng. Do d6, & day toa an chi bao vé nhitng nguyén tic co ban chir khong xem xét xa hon
pham vi nay.

2.3.2 Mure do ap dung tiéu chi 2
Tai Trung Quéc

Trong khi viéc huéng dén chinh sach cong qudc té dang 1a su chuyén dbi thuc tidn quéc té
ciia mot s6 cac quéc gia trén thé gioi, sw chap nhan cua hé théng phap luat Trung Quéc vé chinh
sach cong quéc té con han ché.

Trich dan 16i Tham phan cao cap cia Toa 4n Nhan dan Téi cao Cong hoa Nhan dan Trung
Hoa trong mot bao céo gui Tiéu ban Hiép hoi Luat su Quéc té vé Cong nhan va Thuc thi phan
quyét ndm 2015, dng Gao Xiaoli cho biét: ... N6i chung, c4c tda an Trung Qudc tiép can chinh
sach cong theo mét cach rat han hep va khong phan logi nd. Chinh sach cong chi diroc &p dung
néu phan quyét rd rang trai véi nguyén tac cia ludt phap, loi ich co ban cia x& héi, si an toan
cua qudn, chu quyén hodc cac phong tuc tot trong xa hgi”.

Tai Trung Quéc, cum tir “loi ich x& hoi va loi ich cong cong"” - mot cach hiéu nghia “rong"
sau khi noi luat hoa “public policy" khong duoc dé cap rd rang hoic giai nghia cu thé trong
phap luat noi dia. Bi voi mot s6 vu kién ¢ yéu té nudce ngoai, viéc toa an khdng giai thich
khéi niém nay duoc co thé dan dén nhiéu tranh céi.

Tai Singapore

Tai Singapore, chinh sach cong dugc dung ding cum tir 1a “public policy"” trong Pao luat
Trong tai caa Singapore va dién giai cum tir nay duoc dua theo cac an 18 qudc té.

O khia canh khac, trong vu viéc giita T Garuda Indonesia va Birgen Air SLR *3, toa phuc
tham Singapore nhan manh vao luan diém Ianh tho rang luat phap va chinh sach cong, tai noi
phan xtr cudi cuing 1a yéu té quyét dinh.** Do d6, “chinh sach cong” du dugc dinh nghia “hep"”
nhung khéng dugc pha v nhimg diéu luat trong nuéc.

Toa an Singapore cho thay khia canh tich cuc hon khi hai hoa giita cac quan diém nudc
ngoai nhung khong pha v di cac diéu luat trong nudc.

2.3.3 Mure do ap dung tiéu chi 3

Tai Trung Quéc

Déi véi viéc &p dung tiéu chi nay, thdng qua vu viéc cua Kolmar Group AG, c6 thé nhan
thay rang Trung Qudc dang thuc hién tiéu chi ndy & muic d6 cao. Nudc nay da thé hién su wu
tién caa minh khi gap phai mot phan quyét can duoc cong nhan dén tir nudc khac.

Piéu 283 cua Luat T6 tung dan sy nuwdc ndy 1a mot van ban luat quan trong da duoc ban
hanh ¢ lién quan t6i quyén wu tién. Cu thé, luat nay quy dinh rang: “Toa dn Nhdn dén nén duwa

13 Henderson, A. (2014). Lex arbitri, procedural law and the seat of arbitration : unravelling the laws of the
arbitration process. Singapore Academy of Law, 26(Special), 886-910.

14pT Garuda Indonesia v Birgen Air, 1 SLR 393 (Singapore Court of Appeal 2002)
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trén lugt phap cia nwéc Céng hda Nhan dan Trung Quac hodc nhitng diéu khodn quac té ma
nuéc CHND TQ tham gia hodc dira trén nguyén téic wu tién lan nhau.”

Diéu 283 di thé hién rét rd rang tinh than cua phap luat Trung Québc ddi vai tidu chi nay
khi vira nhic dén viéc vu tién cho nudc khéc, vira nhan manh vé viéc phai ton trong cac thoa
thuan quédc té. Tuy nhién, ¢6 vé nhu su vu 4i ma luat phap Trung Quéc danh cho tiéu chi nay
1a chua du khi so sanh véi tim quan trong cua nhiing diéu luat quéc té. Viéc chi dwa ra mot
diéu luat d6i khi s& khong thé bao tram 1én cac van dé c6 lién quan.

Tai Singapore

So véi Trung Quéc, viéc cong nhan phan quyét trong tai dyua trén sy vu tién 1an nhau cua
Singapore rd rang | toan dién va chi tiét hon. Nam 1959, Singapore di ban hanh Reciprocal
Enforcement of Foreign Judgments Act 1959, tam dich la Bo luat Céng nhan phan quyét nudc
ngoai dua trén sy uu tién. Piéu 5 trong Bo luat nay da quy dinh “Béi Véi don xin thay mat hop
Ié ciia bdt ky bén ndo vé mgt phan quyét cd thé duroc chdp hanh”, phan quyét sé hoic cd thé bi
hiy bo “néu tda &n dang ky dong Y rang viéc cdng nhdn phan quyét nay trai véi chinh sach
cdng cia quoc gia toa an nhdn dang ky”

Véi sy c6 mit cia dao luat nay, cac quy dinh ddi véi viéc cong nhan phéan quyét theo ché
d6 wu tién s& dugc tién hanh thuan loi hon. Toa 4n 13n doanh nghiép déu cé thé thuc hién nhiém
vu cua minh dya trén né.

2.3.4 Murc do &p dung tiéu chi 4
Tai Trung Quéc

C6 thé cho rang chi ¢ mét trudng hop & Trung Quéc c6 dé cap dén van dé dao duc tot. D6
la ban an phia Hoa Ky phai ganh chiu béi su vi pham hop dong cua chinh ho do biéu dién nhac
“kim loai nang” (Heavy Mental) khi khong c6 su chap thuan truéc cia Bo Vin hoa. Toa an
quyét dinh rang phan quyét cua trong tai 1 “sai” khong phu hop trong méi truong xa hoi cua
Trung Quéc va cho rang "lei ich x& héi va lgi ich cdng cia dat nwéc sé bi ton hai néu phan
quyét dwroc thuee thi .

C6 thé cho rang trudng hop vi pham dao dirc duoc coi 1a van dé anh huong tidu cuc dén xa
hoi Trung Quéc. Tuy nhién, 1ap luan phap Iy cua ban an nay khong chat ché ciing nhu khong
rd rang trong viéc xac dinh yéu t nao lién quan dén trat tu céng hoic dao dirc tét & Trung Quéc.

Tai Singapore

O qudc gia nay, van dé dao duc (moral) dugc nhac dén nhiéu lan trong céc vu an thyc
té khi giai nghia cho chinh sach cong. Trong vu Viéc gitta CBX va CBZ [2020]*°, 1ap luan duoc
duara la:

“Mac du khai nigm chinh sach cong cua Nha nudc khong dwoc dinh nghia trong Dao lugt
hay Lugt mdu, nhung sy dong thugn chung cua cac y kién fu phdp va chuyén gia dé la chinh
sach cong theo Dao lugt thuge mgot pham vi hep. Theo quan diém cua ching toi, nd chi nén hoat
dong trong nhitng triong hop ma viéc duy tri phan quyét trong tai sé ‘lam chan dong lwong

’

tam’...’

15 cBX and CBY v. CBZ, CCA and CCB (Singapore, International Commercial Court, 2020)
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Tai Singapore, tiéu chi nay duoc nhic dén thudng xuyén khi 4p dung ngoai Ié chinh séch
cdng va CAc toa an ciing c6 cai nhin theo mot pham vi hep ddi vai tiéu chi nay.

3. Mot s6 kién nghi di véi Viét Nam trong viéc tir chdi cong nhéan va cho thi hanh phan
quyét trong tai nwéc ngodi dwa trén co sé chinh sach cong

3.1. Nhiing bdt cdp trong cdc quy dinh vé tir chéi cong nhdn va cho thi hanh phan quyét
trong tai nwéc ngodi theo diéu V(2)b Cong wéc New York tai Viet Nam

Trong tac phdm “Cong nhan va cho thi hanh phan quyét trong tai nue ngoai - kinh nghiém
tr Cong wdc New York nam 1958 va Luat Mau Uncitral”, tic gia Nguyén Thi Thanh Ngan da
néu I&n cé4c bat cap trong luat phap Viét Nam nhu sau:

“Thir nhdt, chwa c6 van ban hudng dan théng nhat vé xac dinh nguoi phai thi hanh, nguyén
tic co di ¢ lai, can ctr hiy phan quyét va tir chdi cong nhan do vi pham nguyeén tic co ban cua
phap luat Viét Nam.

Thet hai, cach hiéu va &p dung Cong udc cia cac toa an khong duoc théng nhét (co toa an
s& danh gia quyét dinh cuia trong tai nudc ngoai so voi quy dinh ciia Cong wéc va Bo luat TTDS;
c6 toa &n lai khong dé cap gi dén Cong udc hoic co tda an chi nhic dén tén Cong wéc ma khong
6 phén tich gi thém).

Thet ba, cdng tac tong két, ra soat, danh gia, don déc viéc cong nhan va cho thi hanh phén
quyét trong tai cling nhu thuc hién Coéng udc chua duoc quan tdm ding muc.”

Trén thyc té, cac Toa an Viét Nam chua bao gid ddi dién vai phan quyét cia trong tai nudc
ngoai hodc phan quyét nudc ngoai trén co so chinh sach cong cua Viét Nam; nhung thuong
xem xét néu ban &n, quyét dinh cua trong tai nudc ngoai trai vai cac nguyén tic co ban cua
phép luat Viét Nam. Noi cach khéc, khéi niém ‘chinh sach cong’ hay ‘trat ty cong cong’ khong
ton tai trong phap luat Viét Nam ciing nhu trong thyc tién tu phap.

Mic dU c&c thuat ngir “trat ty cdng cong’, ‘chinh sach cong’ va “trai véi cac nguyén tic co
ban caa phap luat Viét Nam’ co ban chat gidng nhau va c6 thé thay thé cho nhau nhung van dé
1a chua c6 va hudéng dan xac dinh cu thé cach ap dung twong ddng véi diéu V(2)(b) Cong udc
New York. Nam 2014, Toa an Ti cao di cd géng xac dinh phan quyét cua trong tai tréi vai cac
nguyén tic co ban caa luat phap Viét Nam 1a ‘phan quyét vi pham cac nguyén tic xir su co ban
¢6 hiéu lyc bao traim ddi véi viéc xay dung va thuc hién phap luat va gay de doa nghiém trong
loi ich ctia Nha nudc, quyén va lgi ich hop phép caa mot hodc cac bén, ngudi thir ba’.*® Tuy
nhién, dinh nghia nay dugc ching minh 12 van con qua triru twong, Vi vy cac tda an dia phuong
c6 nhirng céach tiép can khac nhau khi xét xtr. Mot 6 toa an coi ‘cac nguyén tic co ban’ 1a ‘cac
nguyeén tic chung cua luat noi dung’ va do d6 d& dang dua ra quyét dinh tir chbi cdng nhan phén
quyét cua trong tai nudc ngoai.

3.2. Thuec tién viéc tir chéi cong nhdn va cho thi hanh phan quyét treng tai nwéc ngoai theo
diéu V(2)b Cong woc New York tgi Vigt Nam

Theo thong tin thong ké ciia Cong thong tin Dién tir Bo tu phap vé “Cong nhan va cho thi
hanh tai Viét Nam ban an, quyét dinh cua Toa an nudc ngoai, phan quyét cua Trong tai nudc

16 Nghi quyét 01/2014/NQ-HDTP cia Hoi ddng Thim phan Toa an nhan dan t5i cao vé viée giai thich mot sb
quy dinh cua Luat Trong tai, ngay 20/03/2014, Diéu 14.
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ngoai tir 01/01/2012 dén 30/09/2019”%, ¢6 dén 30 don trong tong s6 83 don yéu cau cong nhan
va cho thi hanh phan quyét trong tai nudc ngoai bi tir chdi khién ty 18 tir chéi tai Viét Nam giai
doan nay 1én dén 36.14%.

Theo d6, diéu V(2)(b) du khong duoc sir dung nhiéu nhit nhung lai gay nhiéu tranh cai
nhét vi d& bi lam dung va khong c¢6 dinh nghia rd rang cho “nguyén tic co ban cua phap luat
Viét Nam”. Diéu 14 Khoan (d) Nghi quyét sé: 01/2014/NQ-HDTP*® ¢6 giai thich vé dinh nghia
nay tuy nhién viéc giai thich nay van con rit mo hd, chua dua ra huéng din cu thé. Ngay ca co
quan c6 vai trd cuc ky quan trong trong nén tu phap Viét Nam nhu Hoi ddng tham phan Toa an
Nhan dan Téi cao ciing khong dua ra duoc dinh nghia rd rang thi khong bat ngo khi dén nay,
van chua ai c6 thé tra 161 “nguyén tic co ban cua phap luat Viét Nam” 1a nhitng nguy@n tic nao.

C6 thé thay, Viét Nam dang hiéu rat rong khéi niém “cac nguyén tic co ban ctia phap luat
Viét Nam” vi vi pham bét ky quy dinh cu thé nao trong phap luat Viét Nam ciing c6 thé duoc
hiéu 1a tréi vi cac “nguyén tic co ban”, thay vi giai thich “nguyén tic co ban” 1 nhitng nguyén
tac bao trm 1én toan hé thong phép luat theo nghia hep ma nhiéu nudc dang ap dung.

3.3. Mgt sé kién nghj déi véi Viét Nam nham &p dung théng nhét quy dinh vé chinh sach
cong theo Piéu V(2)b Cong wéc New York

Vé tiéu chi thaz nhat, dé cai thién mirc d6 ap dung théng nhat quy dinh vé chinh sach cong
theo Pidu V(2)(b) Cong wéc New York tai Viet Nam, viéc xac dinh pham vi 4p dung va dién
giai ciia “cac nguyén tic co ban cia phéap luat Viét Nam" 12 can thiét.

Vé tiéu chi thaz hai, chinh sach cong quéc té dang nhan duoc nhiéu sy quan tam nham giam
tinh trang thiéu rd rang va lam dung ngoai 1& chinh sach cong nhu mot “khoa van an toan". Do
d6, viéc Viét Nam hoc hoi kinh nghiém cuaa céc qudc gia thanh vién khac dé thoat khoi pham
vi 4p dung chinh sich cong “rong" va mo hd, Nha nudc nén sém c6 van ban ban hanh huéng
dan cu thé d@é tranh viéc hiéu sai ban chét caa “chinh sach cong". Pong thoi, can luu y vé viéc
can bang giira viéc bao vé quyén loi chinh séch cong cua qudc gia va hai hoa vai cac tiéu chi
chung cua chinh sach cong quéc té hudng dén.

Vé tiéu chi thar ba, ddi voi cac didu woc qubc té ma Viet Nam ky két, tir 1au nude ta da thé
hién sy thién chi va ton trong tinh than cac diéu wdc nay. Néu thuc hién tét dugc ché do vu tién
Ian nhau, c6 qua ¢ lai trong viéc cong nhan phan quyét trong tai, dac biét 1a cac phan quyét co
lién quan téi chinh sach cong dem lai rat nhiéu loi ich. Khéng chi gitp cac phan quyét o Viét
Nam duoc ¢6ng nhan dé dang ¢ nudc ngoai, nd con dem lai mdi quan hé quéc té vé mit van dé
trong tai va cong nhan phan quyét cho Viét Nam.

Vé tiéu chi thir 4, trong diéu 3 cua Bo luat dan sy ¢ nhac yéu té dao duc x4 hoi nhu mot
trong céc yéu t tao thanh cac nguyén tic cua phap luat dan sy. Tuy nhién, su dé cap nay la
khong duoc néu rd rang va khong thé hién duoc tim quan trong cua van dé nay.

o Cdng thong tin dién tir B Tu phap. (2022). CSDL Céng nhén va cho thi hanh ban an, quyét dinh cta tda an
nudc ngoai, phan quyét cua trong tai nudc ngoai. Retrieved from Trang thong tin dién tr Phap ludt quic té:
moj.gov.vn

18 Nghi quyét S8: 01/2014/NQ-HDTP Huéng din Thi hanh Mot sé quy dinh Luat Trong tai Thuong mai ciia
Tda an Nhan dan Téi cao.
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Vin dé dao duc, néu trg thanh mot khia canh caa chinh séach cong Viét Nam, nén 1a mot
khai niém bao ham dic diém dao dirc chung cia moi qubc gia, va ca nhitng van dé dao dic
riéng caa Viét Nam, chi dan twong ddi rd rang vé van dé dao dirc s& 1a mot su tro gidp 16n trong
hoat dong kinh doanh cta ho véi nudc ta.

4. Két luan

Viéc Cong udc New York khong quy dinh cu thé su giai nghia “chinh sach cong" da dan
dén su da dang ctling nhu kho nam bit cua ngoai I¢ chinh sach cong trong cac nudc thanh vién.
C6 thé thay rang, chinh sach cong la thuat ngit linh hoat va phu thugc 16n vao noi yéu cau cong
nhan va thi hanh phéan quyét trong tai nuéc ngoai.

Dua vao nhirng phan tich trén, nhom nghién ciru néu Ién tinh hinh cua Viét Nam trong viéc
tir chdi cong nhan va thi hanh phan quyét trong tai nudc ngoai theo Diéu V(2)(b) Cong udc
New York. Pong thoi, tir d6 dua ra nhitng kién nghi huéng dén viéc théng nhét quy dinh vé
chinh sach cong tai Viét Nam, gop phan ting sy hoa nhap d6i véi cong ddng phap luat quéc té
trong bi canh trong tai thuong mai dang 13 xu huéng.

Bai nghién ctu dong vai tro 1a tai liéu tham khao cho céc sinh vién, hoc gia, nha nghién
ctru. Trong cac nghién ciu trong tuong lai, hy vong van dé nay sé c6 duoc sy quan tam, phét
trién dudi goc do sau sic va da dang.
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