FTU

WORKING PAPER SERIES

FWPS

Working Paper 2022.2.1.09
-Vol 2,No 1

MOT SO VAN PE PHAP LY VE KINH DOANH HANG HOA KHONG
DPAM BAO NGUON GOC XUAT XU TREN SAN THUONG MAI PIEN
TU TAI VIET NAM VA KIEN NGHI

Lé Thu Trang!, Nguyén Ngoc Phwong Linh
Sinh vién K59 Luat Thuong mai qudc té — Khoa Luat
Truong Dai hoc Ngoai thuong, Ha Ngi, Viét Nam

Nguyén Ngoc Phwong Anh
Sinh vién K45 Luat
Truong Dai hoc Ludt Ha Noi, Ha Ngi, Viét Nam

Nguyén Ngoc Ha
Giang vién Khoa Luat
Truong Dai hoc Ngoai thuong, Viét Nam

Tom tit

Bai viét ndy nghién ciru cach thire kinh doanh hang hoéa trén san thuong mai dién tir, cach thirc
hang hoéa khong dam bao nguon gbc xuat xtr duoc giao dich trén san thuong mai dién tur va thyc
trang ap dung phap lut vé kinh doanh hang hoa khong dam bao nguén gdc xuét xir trén san
thuong mai dién tir tai Viét Nam. Tu do, bai viét dua ra mot sé danh gia, khuyen nghi dé hoan
thién phap luat Viét Nam vé van dé kinh doanh hang hoa khong dam bao ngudn gdc xuét xir
trén san thuong mai di¢n tu.

Tir khoa: Hang hoa, hang hoa khong dam bao ngudn gbc xuat xu, thuong mai dién tir, Viét
Nam.

SOME LEGAL ISSUES ABOUT GOODS WITH UNKNOWN ORIGIN ON
E-COMMERCE PLATFORM IN VIETNAM AND RECOMMENDATIONS

Abstract
This study looks at how products are traded on e-commerce platforms, how goods of unknown

origin are traded on e-commerce platforms, and how the legislation on trading in goods of
unknown origin on e-commerce platforms is really implemented in Vietnam. Hence, a number
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of analyses and recommendations are made in order to enhance Vietnam's law on e-commerce
trading in items of unknown origin.

Key words: Goods, goods of unknown origin, e-commerce, Vietnam.

1. Mé& dau

Trong thoi dai cong nghé 4.0 nhu hién nay, viéc kinh doanh khong chi dung lai & moé hinh
kinh doanh truyén théng (ngudi mua dén dia diém kinh doanh dé truc tiép mua hang), ma con
¢6 thé kinh doanh theo hinh thire tién loi va dé dang: kinh doanh qua san thuong mai di¢n tu.
Viéc xuit hién cac san thuong mai dién tir (TMDT) nay da gitp cho viéc kinh doanh tré nén
thudn tién va mé rong hon. Nguoi ban dang ky tai khodn sau d6 sé dugc xac nhan, kich hoat tai
khoan va ding tai thong tin ban hang nhu: tén san pham, hinh anh san pham va cac thong sd,
thong tin, mo ta cua san phérn. Sau khi san TMDT xét duyét, san phém s€ dugc rao ban trén
san. Nguoi ban con dugc san TMBPT hd trg cong tac chim soc khach hang, giai quyét khiéu
nai, marketing cho san phém va viéc quan ly gian hang dugc hi¢u qua hon nhu viéce niam bét
duoc sb lugng hang héa ban ra, murc thu nhap hang thang tir san pham... Ngudi ban va ngudi
mua dé dang tiép can va trao doi dé thyuc hién giao dich mua ban hang héa thong qua cac san
thuong mai dién tir. Bén canh nhiing tién ich, kinh doanh trén san thwong mai di¢n tir con tdn
tai nhiéu bat cap. Dic biét, van dé kinh doanh hang hoa khong dam bao ngudn gbe xuat xtr da
va dang gay ra nhitng khé khan cho viéc quan 1y va xir phat hanh vi vi pham tai Viét Nam. Vi
du, ngay 14/8/2021, Cong an thi x An Khé, tinh Gia Lai tién hanh kiém tra hanh chinh nha
ong Truong Tiéu Ngoc (sinh nim 1989, tra t6 1, phuong Tay Son) phat hién tai day dang cét
gidu 140kg kem my pham cac loai khong c6 hoa don chimg tir chimg minh ngudn gdc. S6 my
pham trén duoc ghi nhan 1a san pham kem tron mua qua cac san TMDT, sau d6 pha thém céc
loai phu gia r0i chia thanh céac chai, 1o nho dé rao ban lai trén cac san TMDT (Son, 2021).

Ly do nao khién hang hoa khong dam bao ngudn gde ton tai trén sain TMDT? Nhiing quy
dinh cuia phap luat Viét Nam nao dugc ap dung dé diéu chinh van dé nay? Chung c6 dii sirc ran
de hay khong khi thyc trang kinh doanh hang hoa khong dam bao ngudn gdc xuat xir dang dién
ra rat pho bién trén cac san TMPT? Can phai c6 giai phap gi dé trong thoi gian ti co thé han
ché tinh trang nay?

Dé tra 101 cho nhirng cau hoi néu trén, bai viét tap trung dé cap va phan tich cach thire kinh
doanh hang hoa trén san TMBT, cach thirc hang hoa khong dam bao nguén gdc xuat xir duogc
giao dich trén san TMDT va thyc trang ap dung phap luat vé kinh doanh hang héa khong dam
bao nguén géc xuét xr trén san TMDT tai Viét Nam. Tir do, bai viét dwa ra mot sé danh gia,
khuyén nghi dé hoan thién phap luat vé kinh doanh hang héa khong dam bao ngudn gbc xuat
X0 trén san TMDT tai Viét Nam nhiam han ché tinh trang néu trén. Cu thé:

2. Tiéu chuin hang héa dwoc kinh doanh trén san thwong mai dién tir

Nguoi ban phai tuan thu cac tiéu chuan cua phap luat va cua ting san dé ra dé dang tai san
pham 1én sain TMBT. Trong d6 tiéu chuan vé hang hoa 1 bat budc. Cac tiéu chuan vé hang hoa
kinh doanh trén san TMDT duoc liét ké nhiéu, nhung khai quat lai bao gdm nhiing tiéu chuan
sau day:

Thir nhdt, san pham dugc dang ban trén san TMDT phai tuan thu nhiing quy dinh ctia phap
luat. Cu thé: noi dung bat budc ciia san pham phai viét bang tiéng Viét, rd rang, chinh xéc tai
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diéu 7 Nghi dinh sb 43 cta Chinh pht ngay 01/06/2017 vé nhan hang héa (Nghi dinh sb
43/2017/ND-CP). Noi dung bit budc phai thé hién trén nhin hang héa bao gom: tén hang hoa;
tén va dia chi cia td chirc, ¢4 nhan chiju trach nhiém vé hang hoa; Xuét xu hang hoa; céc noi
dung khac theo tinh chit ctia mdi loai hang hoa (vi du nhu ngdy san xuét va han st dung ddi
v&i mot sb loai hang thu¢c hang luong thuc, thuc phém, my phém... hodc co s& bao hanh d6i
v6i trang thiét bi y t&) (didu 10 Nghi dinh 43/2017/ND-CP). Muc 2 phan B vé Quy dinh ding
ban san pham trén Shopee dd néu ra cac quy dinh chung vé tén san pham dugc ding ban trén
san TMDT nay. Pong thoi, trong quy dinh vé ding ban san pham trén sain TMDT Shopee ciing
c6 mot phan riéng quy dinh vé han str dung cta san pham (phan C). Trong phan Chinh sach bao
dam thong tin san phdm cua san TMBPT Lazada ciing c¢6 quy dinh vé chat luong ndi dung tén
san pham. Trén cac san TMPT, quy dinh vé ngudn gbc, xuat x{r cia hang héa cling 1a mot trong
nhirng théng tin thudc phan mo ta san pham. Vi du, sin TMDT Shopee quy dinh: “Dién day dii
nguon goc, xudt xir, thugc tinh san pham va ché d¢ bao hanh (néu cé) theo yéu cau ciia moi
nganh hang. San pham khéng cé gidy to chimg minh nguon goc xudt xir, thwong hiéu thi khong
dioc dé tén thirong hiéu trén san pham”. Dbi véi san TMDT Sendo, quy dinh vé ngudn goc,
xuat x&r hang héa duoc néu nhu sau “1.10. Khéng ddng ban cdc san pham khéng cé gidy to hop
1é chitng minh nguén goc xudt xir thwong hiéu theo quy dinh ciia Phdp ludt Viét Nam. 1.11.
Pién day dii nguon goc, xudt xir, thuc tinh san pham va ché do bao hanh (néu c6) theo yéu cau
cia méi nganh hang” (Sendo). Nhu vay, ngudn gdc, xuat x{r ciia hang hoa 1a mot thong tin bt
budc do ca phap luat va cac san TMBDT yéu cau dé nguoi ban c6 thé ding ban san pham trén
sain TMPT. Ly do 1a vi hang hoa budn ban trén san TMDT ciing duoc ngudi tiéu ding mua vé
va str dung nhu nhitng hang héa dugc budn ban theo cach truyén thong, do d6 viéc hang hoa
dugc dang tai trén san TMDT phai tuan tha nhitng quy dinh ctia phap lut vé nhan hang hoa,
dic biét 1a cac quy dinh vé ngudn goc, xuat x{ 1 diéu can thiét dé dam bao quyén loi cho nguoi
tiéu dung.

Thir hai, san pham duoc dang ban trén san TMDT phai c6 hinh anh 5 rang, chinh xac,
trung thuc. Hau hét san TMDT bao gdm cé nhitng san TMBT c6 s6 luong nguoi dung 16n tai
Viét Nam nhu Shopee dd yéu cdu ngudi ban dang tai san pham c6 hinh anh 16 rang, chinh xAc,
trung thyc. Myc 1 phan B Quy dinh ding ban san pham trén Shopee di néu ra cac quy dinh
chung ciia hinh anh san pham dugc dang ban trén san TMDT nay (Shopee). Viéc hinh anh san
pham triung khop, chinh xac v6i ndi dung, tén san pham ciing 1a yéu cau quan trong. Vi khi mua
hang trén sain TMDT véi mot dic trung 14 ngudi mua khong thé truc tiép cAm ndm, cham vao
san pham thi dé ngudi mua danh gia duoc san pham mot cach chinh xac, hinh anh san pham
dugc dang tai phai chinh xéc, o rang, trung thuc.

Thir ba, khong duge dang ban cc san pham theo danh muc san pham cim ctia san va clia
phap luat Viét Nam. Hai trong s6 cac san TMDT 1én ¢ Viét Nam 1a Shopee va Lazada déu co
danh muc cac san pham bi cAm/han ché ctia san, trong d6 ciing bao gdm nhiing san pham bi
caAm/han ché theo phap luat Viét Nam nhu: tién té, thé ghi no, sting, vii khi... (Shopee, Lazada).
Danh myc hang héa, dich vu bi cdm kinh doanh trén san TMPT & Viét Nam duoc dang tai trén
trang web chinh thirc ciia cac san. Khi tién hanh hoat dong kinh doanh trén san TMDT, ngudi
ban phai cam két tuan thu theo quy dinh riéng cua timg san.

Céc san pham vi pham tiéu chuan néu trén s& bi x6a khoi hé théng. Truong hop vi pham
s& bi san g& san pham hodc xdu nhat 14 g& tai khoan ban hang.
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Nhu vay, nguoi ban thyc hién nhiing tiéu chuan san TMDT dit ra 1a c6 thé dang tai san
pham thanh cong trén san.

3. Khung phap luit ciia Viét Nam vé kinh doanh hang héa khong dam bao ngudn géc xuit
xir trén san thwong mai dién tir

3.1. Nhitng quy dinh vé hang héa khéng diam béo nguon goc xudt xir

Nghi dinh s6 98/2020/ND-CP ngay 26/8/2020 ciia Chinh pht vé xir phat vi pham hanh
chinh trong hoat dong thuong mai, san xuat, buén ban hang gia, hang cdm va bao vé quyén loi
ngudi tiéu ding (Nghi dinh s6 98/2020/ND-CP) dua ra dinh nghia vé hang héa khong dam bao
hay khong rd ngudn gdc xuét xt nhu sau: “Hang héa khéng ré nguon goc, xudt xir la hang héa
lieu théng trén thi truong khéng c6 can cir xdc dinh dwoc nguon goc noi san xudt hodc xudt xir
ciia hang héa. Can cir xdc dinh nguon géc noi sdan xudt hodc xudt xir ciia hang hod bao gom
théng tin dwoc thé hién trén nhin hang hod, bao bi hang hod, tdi liéu kém theo hang héa; chimg
tir chieng nhdn xudt xir hang hod, hop dong, hod don mua ban, to khai hai quan, gidy to khdc
chitng minh quyén sé hivu hop phdp doi véi hang hod va giao dich ddn sw giita té chike, cd nhan
san xudt hang hod véi bén ¢6 lién quan theo quy dinh ciia phdp ludt” (diéu 3).

Diéu 17 Nghi dinh s6 98/2020/NB-CP néu ra mirc xt phat hanh chinh d6i véi: “Hanh vi vi
pham vé thoi han sir dung ciia hang héa, hang héa khéng dam bdo nguén goc, xudt xir va cé vi
pham khac”. Theo do, mic cao nhét cua xir phat hanh chinh la phat tién tir 40 triéu déng dén
50 triéu dong d6i v6i hanh vi vi pham quy dinh tai khoan 1 Diéu 17 Nghi dinh s6 98/2020/ND-
CP trong truong hop hang héa vi pham c6 gia tri tir 100 triéu dong trd 1én va phat tién gap hai
1an muc tién phat dugc quy dinh dbi véi nguoi san Xuét, nhap khéu thuc hién hanh vi vi pham
hanh chinh hodc hang héa vi pham thugc mot trong cac truong hop sau day:

a) La thuc pham, phu gia thuc pham, chat hd trg ché bién thyc pham, chat bao quan thyc
pham, thudc phong bénh va thude, nguyén liéu 1am thudc, my pham, trang thiét bi y té;

b) La chat tay rira, hoa chit, ché pham diét con trung, diét khuan dung trong linh vuc gia
dung va y té, san pham xtr Iy moi trudng nudi trong thily san, san pham xir Iy chét thai chan
nudi, thude thu y, phan bén, xi ming, chat kich thich ting truong, gidng ciy trong, gidng vat
nudi, gidng thuy san, thirc an thiy san;

¢) Hang hoa khac thudc danh muc nganh, nghé dau tu kinh doanh c6 diéu kién.”

Néu da dau hiéu ciu thanh toi pham thi nguoi thuc hién hanh vi vi pham quy dinh vé nguén
gbc xuat x{r cia hang hoa con ¢ thé bi xur 1y hinh sy vé toi budn 1au theo quy dinh tai Diéu 188
B6 luat Hinh sy nam 2015 (stra d6i, bd sung ndm 2017) voi hinh phat ti cao nhat 1én dén 20
nam va c6 thé bi phat tién 1én dén 100 triéu dong, cdm dam nhiém chirc vu, cdm hanh nghé
hodc lam cong viéc nhét dinh tir 01 ndm dén 05 nam hodc tich thu mot phén hoac toan bo tai
san (Diéu 188 B6 luat Hinh sy nam 2015).

3.2. Nhiing quy dinh vé kinh doanh hang héa khéng dim bdo nguon goc xudt xir trén san
thwong mai dién tir

Khung phap luat vé TMDT cua Viét Nam d3 co ban duoc hoan thién, tao diéu kién cho
cac giao dich trong linh vuc nay phat trién. Nghi dinh s6 52/2013/ND-CP ngay 16/05/2013 cua
Chinh phi vé TMDT véi mot sé diéu quy dinh vé thong tin cia hang hoa kinh doanh trén
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TMDT va trach nhiém d6i v6i hang hoa trén san TMPT cta thuong nhén, t6 chic cung cap
dich vu TMDT, ngudi ban. Do sy phat trién nhanh chong cia TMPT, Thong tu s6 47/2014/TT-
BCT ngay 05/12/2014 cua B Cong thuong quy dinh vé& quan 1y website TMDT, dic biét sira
ddi, bd sung Diéu 36 trong Nghi dinh sb 52/2013/ND-CP quy dinh rd trach nhiém cta thuong
nhan hoic t6 chirc cung cép dich vu TMDT.

Nghi dinh s6 98/2020/ND-CP thay thé Nghi dinh s6 185/2013/NB-CP ngay 15/11/2013
cua Chinh phu quy dinh xu phat vi pham hanh chinh trong hoat dong thuwong mai, san Xuét,
budn ban hang gia, hang cAm va bao vé quyén loi ngudi tiéu dung. Muc 10 (tir Diéu 62 dén
Diéu 66) cua Nghi dinh nay di quy dinh tuong d6i 1 rang vé cac bién phap xir phat hanh chinh
ddi véi vi pham vé TMDT. Déi véi ca nhan vi pham, mtrc phat tién thép nhét 1a mot tridu dé)ng
va cao nhat 1a 50 triéu dong. D4i voi to chire vi pham, mirc phat tién duoc tinh gip hai lan so
v61 muc phat ap dung cho cé nhan vi pham.

Ngay 25/09/2021, Chinh phu dd ban hanh Nghi dinh s6 85/2021/ND-CP vé stra ddi, bd
sung mot sd diéu ciia Nghi dinh s 52/2013/ND-CP. Nghi dinh s6 85/2021/NB-CP ¢6 hiéu luc
vao ngay 01/01/2022 di sira doi, bo sung nhiéu diém mdi phi hop hon véi sy phat trién manh
cua TMDT do anh hudng cia dai dich Covid-19.

Mot s6 diém ma Nghi dinh s6 85/2021/NB-CP méi quy dinh lién quan dén kiém soat hang
hoa khong dam bao ngudn gbe xudt xt trén san TMDT bao gom:

Thir nhat, vé thong tin hang héa, dich vu. Theo khoan 12 diéu 1 Nghi dinh sé 85/2021/ND-
CP, thong tin vé hang hoa, dich vu ddi véi website TMDT ban hang phai duoc ngudi ban cung
cap chi tiét, theo do:

“1. Péi véi hang héa, dich vu dwege gidi thiéu trén website, ngwoi ban phdi cung cap nhiing
thong tin dé khach hang co thé xdac dinh chinh xdc cdac dac tinh cia hang hoa, dich vu nham
tranh sw hiéu nham khi quyét dinh viéc dé nghi giao két hop dong.

2. Théng tin vé hang héa céng bo trén website phdi bao gom cdc néi dung bdt budc thé
hién trén nhan hang héa theo quy dinh phdp ludt vé nhin hang héa, trir cdc thong tin cé tinh
chdt riéng biét theo san pham nhw: ndm, thang, ngay san xudt; han sir dung; sé 16 san xudt; so
khung, s6 mdy.

3. Ngwoi ban hang héa, dich vu phai dap vg diéu kién dau tw, kinh doanh thuéc danh muc
nganh, nghé dau tw kinh doanh ¢é diéu kién phai cong bé sé, ngay cdp va noi cap Gidy phép,
Gidy chitng nhdn di diéu kién, van bdan xdc nhdn, hodc cdc hinh thirc van ban khdc theo quy
dinh phdp ludt vé diéu kién kinh doanh ciia nganh, nghé dé”.

Thit hai, vé cdc quy dinh va chinh sédch kiém hang ciia cdc san TMPT: Bat ky website hay
nén tang TMBT ndo ciing phai cong bd nhiing chinh sach quan trong dé dam bao quyén lgi ciia
ngudi tidu dung lién quan dén ngudn gde cua hang hoa, nhu: chinh sach kiém hang va chinh
sach hoan tra. Riéng v6i chinh sach hoan tra, website TMDT phai néu rd cac ndi dung vé thoi
han, céch thic hoan tra (trd hang va tra tién), chi phi cho vi¢c hoan tra... (Diéu 13 khoan 1).
Quy dinh 13 rang nay s& han ché duoc viéc ngudi kinh doanh thuc té trén sain TMPT dua ra
nhimg quy dinh riéng vé hoan tra, tir 46, gay bét loi cho ngudi tiéu dung.

Thit ba, vé hinh thirc hoat dong ciia san TMPT: bén canh nhitg nén tang truyén théng cta
TMBDT nhu website, Nghi dinh s6 85/2021/NB-CP con quy dinh thém vé nhimng nén tang méi,

FTU Working Paper Series, Vol. 2 No. 1 (06/2022) | 126



nhat 13 théng qua mang xa hoi (Piéu 1 khoan 15). Nhitng nguoi tham gia mot cach truc tiép
hoic gian tiép vao hoat ddng mua ban trén cic nén tang mai ciing c6 nhitng quyén va nghia vu
nhu trén nén tang truyén théng, trong dé c6 cac quy dinh vé ngudn gdc, xuat xt cua hang hoa.
Nhu vay, Nghi dinh méi dd mé rong pham vi 4p dung cta cac quy dinh vé ngudn gdc, xuat xir
hang hoa cho viéc giao dich, mua ban trén nhiing nén tang méi nay.

Thir tu, vé trach nhiém ciia nguoi cung cdp san TMDT: Trach nhiém cua ho di dugc lam
rd trong nghi dinh méi, theo do, ho phai xur 1y kip thoi khi phét hién hodc nhan dugc phan anh
vé hanh vi kinh doanh vi pham phap luat trén san TMDT, trong d6 ¢ nhirng phat hién hoic
phan anh lién quan dén ngudn gdc, xuit xir cua san pham (Piéu 1 khoan 16). Cac bién phap kip
thoi duge quy dinh bao gém: i) ngan chin, loai bo nhirng thong tin vi pham khoi san TMDT;
ii) g& bo thong tin vé san pham vi pham; iii) ra so4t va g& boé san pham xdm pham quyén so
hiru tri tu€; iv) canh céo hoac tir chdi cung cép dich vu c6 thoi han hodc vinh vién d6i voi nguoi
vi pham; v) cac bién phap khac theo quy ché hoat dong ctia san TMPT. C6 thé thy, quy dinh
nay da néu mot cach chi tiét vé cach thuc xur 1y ctia nguoi cung cip san TMBT so véi trude
day. Tuy nhién, quy dinh méi chua lam ré dugc trach nhiém ctia nguoi cung cap san TMDT
v6i ngudi tidu ding vé van dé nay 1a nhu thé nao.

Thit nam, vé quy trinh giao két hop dong TMPT: Cac quy trinh, thu tuc, yéu cau ching
thuc hop dong dién tr dd duge cu thé hoa trong Nghi dinh s6 85/2021/ND-CP. Ddi véi hoat
dong ching thuc hop dong dién tir, Nghi dinh giao B Cong Thuong ban hanh vin ban huéng
dan chi tiét vé tha tuc thanh 1ap va quy ché hoat dong cua thuong nhan, td chure cung cép dich
vu ching thuc hop dé)ng dién tu; cac truong hop thu hoi giéy phép hoat dong; trinh tu, thu tuc
cap, stra d6i bo sung, thu hoi gidy phép hoat dong cua cac thuong nhan, t6 chire nay (Piéu 63
khoan 4). B Cong Thuong thuc hién tryc tuyén viéc ndp, tiép nhan, xir Iy hd so ding ky hoat
dong cung cap dich vu ching thuc hop dong dién tir qua Cong thong tin Quan 1y hoat dong
TMBDT tai dia chi www.online.gov.vn. Viéc thay doi nay sé bd sung cho quy trinh giao két hop
dong TMPT gitip giam thiéu rii ro cho ngudi tiéu ding khi ¢6 tranh chap xay ra.

4. Thye trang ap dung phap luit vé kinh doanh hang héa khong dam bio ngudn goc xuit
Xt trén san thwong mai dién tir

4.1. Thuc trang kinh doanh hang hoéa khong dam bdo nguén gé'c xudt xir trén san thuong
mai dién tw

Kinh doanh hang hoa khong dam bao ngudn gdc xuat xir 1a mot van dé khong chi co tim
anh huong dén kinh t& qudc gia ma con tac dong ca toi mat doi sdng xa hoi. Trude day, khi
chua xudt hién cac san TMDT thi viéc kinh doanh hang khong dam bao ngudn gbc xuat xtr da
14 mot van dé kho giai quyét triét dé khi hang khong dam bao ngudn gde xuat x{r & moi noi, tir
cac sap hang & cho dén céc cira hang tap hoa nho 1¢, hay ngay ca cac siéu thi 16n. Van dé kiém
tra giam sat d6i v6i hinh thirc kinh doanh truyén thong dugc danh gia 1 kha kho khan thi nay
v6i hinh thitc méi, hoat dong d6 cang duoc cli trong dic biét & khau quan 1y. Ong Chu Xuan
Kién, Cyc truong Cuc Quan 1y thi truong (QLTT) Ha Noi cho biét: “Hién nay 99% cdc giao
dich trén mang khong co hoa don, chung trr” (Poan Quang Trung, 2021). Nhu vay, vi¢c xac
minh nguodn gbc, xuat xir cia hang hoa trén san TMDT ton tai nhitng kho khin nhat dinh. Thém
vao do, thong ké cho thay, nam 2020, Cuc QLTT Ha Noi da kiém tra, xtr Iy hon 500 vu vi pham
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vé hang gia, hang cAm, hang 1au, hang khong dam bao ngudn gdc, xuat xr da trén thong tin tir
cac san TMDT (Luu, 2021).

Ngoai ra trén ca nude ciing c6 nhitng vi pham c6 quy mé réat 16n, anh hudng nghiém trong
dén quyén loi ctia nguoi tiéu dung: Sang 3/6, luc luong quan 1y thi trudng tinh Dik Lik da tién
hanh kiém tra dia diém kinh doanh tai 85 D& Nhuéan, phuong Tan Logi, thanh phé Buon Ma
Thudt, Pak Lik do 6ng Nguyén Viét Lam (sinh nam 1995, cu trd tai dia phuong) lam chi. Qua
qué trinh kiém tra, da phat hién tai ddy chira hang nghin san pham thyc pham chirc ning khong
dam bao nguén géc, xuét xi nhu thude giam can; siro hd trg an ngon, ngl ngon cho tré em;
vién tinh nghé sita ong chua; collagen; bot can ty... va cac loai my phim nhu: kem dudng da,
stta tim, tinh dau, thudc nhudém toc, dau g01 dau, son moi...; banh keo, cacao... (Nhoém
PV/VOV, 2021). Chu co s& khong xuét trinh duoc hoa don, chimg tir, ho so tai liéu chimg minh
tinh hop phap cua hang hoa va Gidy ching nhan ding ky kinh doanh. Ong Lam khai d mua
nhing hang héa khong dam bao ngudn gbe nay vé dé ban trén cac nén tang TMPT nhu: Tiki,
Shopee va Facebook (Nhoém PV/VOV, 2021) véi doanh thu khong nho. Hay ngay 25/8/2021,
Cuc TMDT va Kinh té s6 (Bo Cong Thuong) ¢ cong vin yéu cau cac san TMDT ra soét, gd
b6 nhimng san phim may thd, thudc, may do ndng do oxy trong mau (SpO2) vi pham quy dinh
thuong mai. Theo co quan nay, thiét bi hd trg diéu tri Covid-19 tai nha dang duoc ban véi gia
chi vai chuc ngan dén vai triéu dong trén cac san TMDT, trong d6 ¢ san pham con duoc quang
cdo khong dung su that 1a co thé phat hi¢n virus (Chién, 2021).

Mot s6 vu viée néu trén méi chi phan anh mat phén thuc trang kinh doanh hang héa khong
dam bao ngudn goc xuat xir trén cac san TMDT. DAy sé& 1a van dé ma co quan quan 1y nha nudc,
thuong nhén kinh doanh ciing nhu ngudi tiéu ding can phai dic biét luu ¥ dé dam bao cac quy
dinh ctia phap luat c6 lién quan duoc tuan thit mot cach day di.

4.2. Mt s6 nguyén nhin

Nguyén nhan dau tién dén tir chinh nhitng ngudi budn ban. Loi nhuan 13 muc tiéu 16n nhat
ma céc nha kinh doanh theo dudi. Pic biét trong thuong mai dién tir, noi gia ca cdi mo va canh
tranh, ban san pham véi gid dudi trung binh 1a mét loi thé dé ting doanh thu san pham. Nhung
khi gia diu vao chinh hing ngang nhau giita nhitng nguoi ban thi loi nhuan trén mdi san pham
ciing bi giam néu gia san pham thap. Do d6, ngudi ban sir dung phuong phap tiang doanh thu
ma khong lam that thoat doanh thu tir san phdm bang cach nhap san pham khéng dam bao
ngudn gbc vé kinh doanh. Hon nita, trong truong hop khong co ché tai ran de thuc su, ngudi
ban hang khong tuan tha phap luat vé van dé kinh doanh hang hoa khong dam bao ngudn gdc,
xuat xur.

Thir hai, nguyén nhan dén tir cac sain TMDT. Hién nay, khi ma cac sain TMBT phat trién
manh mé, nhiig c4 nhan kinh doanh nh¢ 1¢ hay cic doanh nghiép 16n déu huéng dén kinh
doanh trén loai hinh nay thi s lwong cac gian hang cting cdc mit hang ting nhanh chong. Vay
lam thé nao dé ma cac san TMDT c6 thé kiém soat duoc ngudn gbe xuét xir clia tat ca cac mat
hang dugc rao ban trén san? Hay cac san TMPT chi lam qua loa va 1am cho c6 1¢ viéc kiém tra
nay bang viéc chi can dién noi xuat x{r ciia hang hoa ma khéng can bat cir mot gidy to nao dé
chting minh ngudn gdc xuat x& hay néu co thi viéc kiém ching cac gidy to lidu co duoc ki
ludng khi ma cong nghé phat trién viéc 1am gia gidy to rat dé dang bang cac phin mém chinh
sua hinh anh.
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Thir ba, trong tinh trang hang hoa khong dam bao ngudn gbc, xuit x{r ngay cang ting manh
thi viéc thuc hién cac thu tuc cdp gidy ching nhan xuit xtr dién tir 1a v6 cung can thiét. Tuy
nhién theo s liéu cua Hi¢p hdi thuong mai dién tir Viét Nam (VECOM) trong cac bao cac chi
s6 thuong mai dién ttr qua hdng nam thi tinh hinh str dung tha tuc cdp gidy chimg nhan xuét x
dién ttr lai ¢6 diu hiéu suy giam (cu thé nim 2016 1a 19%, nam 2017 13 15%, nam 2018 1a
10%, nam 2019 13 12%, ndm 2020 14 9%) (VECOM, Béo c4o Chi s6 thuong mai dién tir 2021).

Thir tu, cic quy dinh ciia phap ludt vé kinh doanh hang hoa khéng dam bao ngudn g xuit
Xt trén sain TMDT con nhiéu han ché. Van dé nay s& dugc nhém nghién ctru trinh bay cy thé
tai muc 4.3 dudi day:

4.3. Mt sé6 han ché ciia cdc quy dinh phdp lugt vé kinh doanh hang héa khong dam bdo
nguon goc xudt xir trén san thwong mai di¢n tir

Cac van ban quy pham phap luat ma Viét Nam ban hanh da tao co so¢ phap 1y khé rd rang
dé thuc hién cac hoat dong kinh doanh hang hoa trén san TMDT. Tuy nhién, cc vin ban nay
van chua theo kip su phét trién, bién d6i cta linh virc ndy, nhat 13 trong thoi dai cong nghé sb
phat trién nhanh chéng hién nay. Ong Nguyén Minh Pirc, Ban Phap ché, Phong Thuong mai
va Cong nghiép Viét Nam (VCCI) cho biét, vé mat phap 1y, cac khuon khd cho hoat dong
TMDT, hoat dong ctia mang xa hdi duoc xay dung cha yéu tir nam 2013. Cac quy dinh nay
dugc xdy dung trong giai doan dau caa TMDT, rat nhiéu vin dé chua duoc dé cap hoac rat
chung chung (Huong Diu, 2021). Nhu vay, van con mot sd van dé bat cap, khong mang tinh
bao quat, dé1o 15 héng nén tao diéu kién cho hanh vi vi pham phép luat, cu thé trong bai nghién
clru nay noi vé hoat dong kinh doanh hang héa khong dam bao ngudn gdc, xuat xtr ciia mot sd
d6i twong. Piéu d6 xay ra mot phan 1a do phap luat chua cap nhat nhiing thay d6i nhanh chong
ctia cong nghé. Cac bét cdp trong cac quy dinh hién hanh lién quan dén kinh doanh hang hoa
trén san TMBT c6 thé dé cap dén nhu sau:

Thur nhat, cac quy dinh dang dugc thi hanh chua gan chét trach nhiém ctia nguoi cung cap
san TMDT doi vai cac doi tac trén san khién cho viéc quan 1y ngudn goc, xuat xir hang hda con
long 1€o.

Theo Nghi dinh s6 52/2013/ND-CP vé trach nhiém cua thuong nhan, td chuc cung cép dich
vu san TMDT quy dinh: “3. Yéu cdu thiong nhan, t6 chirc, cd nhan la nguoi ban trén san giao
dich TMPT cung cdp théng tin theo quy dinh tai Piéu 29 Nghi dinh nay khi ding ky sir dung
dich vu. 4. C6 co ché kiém tra, gidm sdt dé dam bdo viéc cung cdp théng tin ciia ngudi ban trén
san giao dich thwong mai dwoc thiee hién chinh xdc, day di...” (Diéu 36 khoan 3 va 4). Pong
thoi, vé trach nhiém cua ngudi ban, Nghi dinh ndy yén cau ngudi ban phai: “Cung cdp day dii
théng tin vé hang héa, dich vu theo quy dinh tir Biéu 30 dén Diéu 34 Nghi dinh nay khi ban
hang hoa hodc cung trng dich vu trén san giao dich TMDT ... (Diéu 37 khoan 2). Theo SBLaw,
viéc quan 1y tai khoan ban hang ctia ngudi cung cap san TMBT dugc coi 1a mot trong nhing 18
héng 16n. Thuc té, di c6 quy dinh nguoi cung cap san TMBT phai thu thap, luu trir thong tin
ctia c4 nhan, don vi ding ky ban hang nhung quy dinh nay chwa duogc thuc hién tbt. Trén cac
san TMDT, trach nhiém thuong dugc day sang nha ban hang; trong khi rat nhiéu nguoi ban
khong co dia chi rd rang, hai bén chi giao dich qua mang nén kho6 quy trach nhiém. Truong hop
khach hang bi lira gat khi mua hang trén mang thi ¢6 thé lam don 1én co quan cong an diéu tra.

Thit hai, quy dinh vé quy trinh giao két hop ddng chwa hoan chinh.
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Nghi dinh s 52/2013/NB-CP quy dinh kha chi tiét vé quy trinh giao két hop dong gitra
ngudi ban hang truc tuyén véi nguoi mua tir Diéu 15 dén Diéu 23. Tuy nhién, quy dinh vé ndi
dung hop ddng mau con chua duoc quy dinh cu thé cho loai hinh giao dich truc tuyén, trong
khi cac giao dich nay dang phat trién ngay cang nhanh chéng va tu phat khién cho nguoi tiéu
dung gap nhiéu bét loi, rai ro khi c6 tranh chap xay ra. Lut Bao vé quyén lgi nguoi tiéu ding
nam 2011 tuy di c6 dua ra mot s6 quy dinh vé hop dong mau nhung chu yéu chi didu chinh cac
hop dong mau giao két theo phuong thirc truyén théng ma chua du tinh dén hop dong dién tu.
Nghi dinh nay ciing yéu cau: “Bg Cong thuwong co trach nhiém quy dinh cu thé vé quy trinh
giao két hop dong triec tuyén trén website TMPT do thirong nhdn, cd nhén, t6 chire ldp ra dé
mua hang héa, dich vu” (Piéu 23) nhung cho dén nay B6 Cong thuong van chua hudng dan
thuc hién quy dinh nay.

Ngoai ra, cac nguyén tic co ban va chung nhit dugc ap dung trong qua trinh giao két hop
déng, tat nhién, van dugc ap dung, cho du giao dich dugc thuc hi¢n theo cach thirc nao. Nhung
d6i v6i hop dong thuong mai dién tir, hai bén hoan toan trao doi, thuong thao ndi dung hop
dong va ky két tir xa thong qua cac phuong tién dién tir, vay hop dong thuong mai dién tir c6
cong ching duoc khong? Theo quy dinh, ngudi yéu cau cong ching phai truc tiép ra toa. Noi
dung yéu cau cong chimg c6 sy ching kién cta cong chimg vién? Piéu 63 Nghi dinh sd
52/2013/ND-CP ¢6 quy dinh vé hoat dong chimg thuc hop dong dién tir, nhung van con chung
chung, con thiéu Véng mot s6 quy dinh vé quy trinh, thu tuc, yéu cAu chung thuc hop déng dién
tir. Luat Cong chimg nam 2014 ciing chwa dé cap dén viéc cong chimg hop dong, giao dich dién
t. Pay van con 1a khoang trong tao ra rii ro cho ngudi tiéu dung khi thuc hién hop dong
TMDT.

Thir ba, céac ché tai xu phat vi pham lién quan dén nguon goc xuat xi hang héa chua co6
tinh ran de cao.

Nhu & trén di phan tich, hanh vi kinh doanh hang hoa khong dam bao ngudn gbc xuét xir
s& bi xir phat hanh chinh. Tuy nhién, mirc xir phat vi pham hanh chinh véi s6 tién phat nho hon
rat nhidu trong mdi twong quan véi khoan lgi nhuan thu duge tir hanh vi bat chinh gay ra. Do
vay, tinh ran de cia phép luat ddi véi cac ddi tuong vi pham, pham tdi chua du manh va vo hinh
chung tao diéu kién cho cac dbi twong sin sang tiép tuc thyc hién cac hoat dong vi pham phép
luat dé chay theo loi nhuén.

Nhu vay, qua nghién ctru thuc trang ap dung phap luat dbi v6i viéc kinh doanh hang hoa
khong dam bao ngudn gde xuat x trén san TMDT cung nhitng dénh gia ¢6 lién quan dén phap
luat vé van dé nay, phap luat vé kinh doanh hang hoa khong dam bao ngudn gbc xuat xr trén
san TMDT van tn tai mot sd bat cap cu thé vé: trach nhiém cua chu san va nguoi ban trén san
TMBDT; quy trinh giao két hop dong mua ban; mirc d6 xtr phat ddi véi nhitng vi pham.

5. Khuyén nghi

Tuy nhién van con ton tai mot s6 16 hong dé cac ddi twong co thé kinh doanh hang hoa
khong dam bao ngudn gbc xuat xir trén san TMDT. Do d6, nhom nghién ctru xin duge dua ra
mot s6 khuyén nghi nhu sau:

Pau tién, 13 ting cudng cac quy dinh vé xac nhan thong tin xuat x& san pham; tién hanh
kiém tra ngiu nhién va thuong xuyén cic mat hang phat hanh trén nén tang thuong mai dién tir
dé x4c minh thong tin, ngudn gbc hang hoa.
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Thir hai, triét & ap dung hoa don dién tir c6 két ndi véi co quan thué dé c6 thé tién hanh
tham tra, xac minh, truy xudt ngudn gbc, xuit xtr ciia hang hoa. Hoa don dién tir méi duoc Bo
tai chinh 4p dung cho doanh nghiép s& gitp cho viéc quan 1y théng tin nguoi ndp thué ciing nhu
cac thong tin khéc, trong d6 c6 thong tin lién quan dén hang hoa, tré nén dé dang hon.

Thir ba, ting muc phat dbi vé6i cac don vi ban hang trén nén tang TMDT, don vi van hanh
nén tang TMPT vé hanh vi mua ban hang héa khong dam bao ngudn gdc, xudt xtr, nht 1a cac
truong hop vi pham nhiéu 1an, vi pham phap luat 1on. Co thé thiy 5, cac ché tai xur phat vi
pham phap luat hién nay chua c6 tac dung rin de manh mé. S tién phat qué nho so véi loi
nhuan ma nhimg nguoi vi pham thu dugc. Co nhirng don vi hoat dong trén nén tang thuong
mai dién tir chdp nhan vi pham san pham khong dam bao ngudn gbe véi Iy do murc phat thap.
Céc bién phap trung phat nghiém khéc c6 loi cho viéc thanh loc moi truong kinh doanh, tao
niém tin cho ngudi tiéu dung, thiic day thuong mai dién tir phét trién bén virng, tranh that thu
thué qudc gia. Tr @6 giup han ché téi da nhimg k& ho, khong dé cac dbi twong loi dung hoat
dong TMDT dé thuc hién cac hanh vi budn lau, gian 1an thuong mai va kinh doanh hang gia,
hang nhai, hang khong d¢am bao ngudn gdc xuat xi. Di v6i hanh vi vi pham nhiéu lan hodc tai
pham, nhém nghién ctru dé xuat nang mirc phat 1én gap hai lan, cu thé 1a sira d6i Dicu 17 khoan
13 Nghi dinh s6 98/2020/ND-CP theo hudng nay.

Thir tu, can nang cao hi€u qua hoat dong kiém soat hai quan, chéng gian lan thuong mai.
Pay 1a mot chét chian quan trong dé ngan can hang hoa kém chat lugng, hang hoa khong dam
bao nguén géc xuét x¢ thAm nhép va ban trén thi truong Viét Nam. Do do, khi hoat dong nay
duoc lam tdt, nguén hang khong dam bao chét lugng s€ khong con, tir do, han ché dugce viéc
quang cao ciing nhu kinh doanh nhiing san pham khong dam bao ngudn goc xuét xt duoc nhap
khau tir nuéc ngoai vé va ban trén cac san TMDT (Sblaw, 2019).

6. Két luan

Bai viét dé cap va phan tich cach thirc kinh doanh hang hoa trén san TMBT, céach thirc
hang hoa khong dam bao ngudn gdc xuat xtr duge giao dich trén san TMBT va thyc trang ap
dung phép luat vé kinh doanh hang héa khong dam bao ngudn gbc xuét xtr trén san TMDT tai
Viét Nam. Tir d6 dua ra mét sé danh gia, khuyén nghi dé hoan thién phép luat vé kinh doanh
hang hoa khong dam bao ngudn gdc xuat xtr trén san TMDT tai Viét Nam.

Y nghia khoa hoc: Bai nghién ciru tong quat, danh gia tinh hinh thyc hién phap luat doi véi
kinh doanh hang hoa khong dam bao ngudn gdc xuét xir trén san TMDT tai Viét Nam.

Y nghia thyc tién: gop phan hoan thién phap luat Viét Nam vé van dé kinh doanh hang hoa
khong dam bao ngudn gdc xuat xur trén san TMDT; néu 1én quan diém dé cé thém nhitng goc
nhin méi vé van dé phap 1y do6 tai Viét Nam.
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