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Tém tit
Chinh séch cong 14 co s¢ dang quan tim ma cac tham phén trong nudc tir chdi cong nhan va thyuc
thi cac phan quyét ca trong tai qudc té theo Diéu V (2) (b) ctia Cong uwéc New York 1958 vi no

c6 thé bi coi 14 ddi xir khong cong bang. Sau hon 20 nam tham gia Cong wdc, ty 1¢ tir chdi cong
nhan phan quyét nudc ngoai cao nhu hién nay ctia Viét Nam c6 thé 1a mot rao can do xu hudng
trong tai dang duoc thé gidi wa chudng. Bai viét véi muc tiéu chi ra sy tvong dong giita Trung
Quéc va Viét Nam, nhiing budc tién 16n da dat duoc va cach tiép can ma Trung Quéc da str dung

cho hé théng phap luat ctia ho. Két qua bai viét cho thiy cai cach phap lut va nhitng thay doi
trong thii tyc t tung ctia Toa an tai Trung Qudc gép phan tao nén tu phap nghiém ngat va dau

hiéu tich cyc trong ti 1¢ thi hanh. Phat hién nay cung cp nhiing bai hoc kinh nghiém ciing nhu

gop y thém cho céc Toa an nham tao ra mot moi truong tu phap than thién ¢ nudc so tai.
Tir khoa: Chinh sach cong, Cong udc New York 1958, tir chdi phan quyét trong tai nudc ngoai.
REFUSAL TO RECOGNIZE AND ENFORCE FOREIGN ARBITRAL
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Public policy is the basis of concern that domestic judges refuse to recognize and enforce
international arbitral awards under Article V(2)(b) of the 1958 New York Convention because it
could become an unfair treatment. After more than 20 years of joining the Convention, Vietnam's
current high rate of refusal to recognize foreign awards can be a barrier due to the trend of
arbitration being favored by the world. The article aims to point out the similarities between
China and Vietnam, the great strides that have been made and the approach that China has taken
to its legal system. The results of the paper show that the legal reform and changes in the court
proceedings in China contribute to a strict judiciary and a positive sign in the enforcement rate.
This finding provides lessons learned as well as additional suggestions for the Courts to create a
friendly judicial environment in the host country.

Keywords: Public policy, New York Convention 1958, rejection of foreign arbitral awards.

1. Tong quan tinh hinh nghién ctru

Trong sudt hanh trinh hon 20 nim tham gia Céng udc New York ctia Viét Nam, nhiéu hoc
gia trong nudc da cho ra doi nhiu bai nghién ctru chi ra van dé trong tinh hinh cong nhan va thi
hanh phan quyét trong tai & Viét Nam. O mdi bai, cac tac gia déu c6 nhiing cach tiép can riéng.

Trong “Thuc trang cong nhén va thi hanh phan quyét trong tai nude ngoai tai Viét Nam: Vu
Viéc Thuc Té va Binh Luan” cia tac gia Nguyén Quéc Bao di di dén binh luan rﬁng: Viét Nam
duong nhu dang ap dung viée giai thich “trat ty cong cong” theo cach tiép can rong nhat: vi pham
nguyén tic co ban vé dao dirc va cong ly. Tuong tu, tic gia Pang Hoang Oanh di tom tat, phan
tich, binh luan vu Tyco Services Singapore v. Leighton Contractors VN (2003) dua ra nguyén
nhan cta dn dén ban 4n sai trai va kién nghi cu thé ma tac gia dua ra I3 thay doi vé khai niém
“nhitng nguyén tic co ban ciia phap luat Viét Nam” ma Viét Nam dang sir dung thanh “trat tyr
cong cong”, trong do tac gia ciing phan tich nhimng diém can luu y dé sir dung khai niém hiéu
qua.

Trén thé gidi, van dé cong nhan va cho thi hanh phan quyét trong tai dya trén cac quy dinh
vé chinh sach cong di nhan dugc nhiéu sy quan tdm cia cac hoc gia tai Trung Qudc. Nhiing
nghién ctru tiéu biéu va cip nhat vé van dé nay sé duoc phan tich dudi day:

Bai nghién ctru “The Public Policy Exception in the Judicial Review of International
Commercial Arbitral Awards: Lessons from and for China” (tam dich: Ngoai I¢ chinh sach cong
trong viéc xem xét lai cac phan quyét trong tai thwong mai quéc té: Bai hoc rut ra va kinh nghiém
cho Trung Qudc) ciia tac gia Shu Zhang c6 dé cap viéc Trung Qudc dinh nghia va ap dung chinh
sach cong trong viéc phiic tham ciia phan quyét trong tai thuong mai van con chua thoa dang.

Mot bai nghién ciru khéc ciing tai Trung Qudc c¢6 tén “Predictability of ‘Public Policy’ in
Avrticle V of the New York Convention under Mainland China’s Judicial Practice” (tam dich:
Tinh du doan cua chinh sach cong theo biéu V Cong udc New York theo thuc tién xét xir tai
Trung Qudc) cua tac gia Helena c6 chi ra duoc cac khia canh ciia hé thong luat phap tai Trung
Quéc va cach ma qudc gia ndy dién giai thuat ngir “chinh sach cong” theo mot sé vu kién tiéu
biéu, nhan manh viéc bao vé chil quyén tu phap va quyén tai phan cta toa an Trung Qudc.
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Nhu viy, qua viéc tong hop cac nghién ciru trong va ngoai nudc, hudng tiép can nghién ctiru
giai phap cta nhom tac gia tap trung khai thac & khia canh Trung Quéc - mot qudc gia co nhiéu
nét trong ddng voi Viét Nam trén phuong dién thé ché chinh tri, trinh d6 phat trién kinh té -
nham hoc tap va tiép thu ¢6 chon loc, 1a ¢6 tinh méi va c¢o6 can cu.

2. Tong quan vé Cong wéc New York 1958 va viéc tir choi cong nhan va thi hanh phén
quyét trong tai nwéc ngoai theo chinh sach cong

2.1 Tong quan vé Cong woc New York 1958

Cong ude vé Cong nhan va Thyc thi phan quyét Trong tai nude ngoai hay con duoc biét dén
vé6i tén goi Cong udc New York duoc Lién Hop Qudc thong qua ndm 1958 va c6 hiéu luc tinh
tr ngay 7/6/1959.

Cong udc New York ra doi nham cung cap mot thi tuc thong nhat cho viéc cong nhan phan
quyét trong tai qubc té, trong khi lam giam t6i thiéu anh huong cua sy khac nhau cta ludt phap
cac nudc va Cong wdc. Cong ude nham téi 2 dicu: dam bao rang thoa thudn trong tai dugc ton
trong va phan quyét s& dugc cong nhan. Tir d6, Cong udc New York tré thanh nén tang xay dung
nén thu tuc trong tai qudc té, va trd thanh 16p bao vé cho sy an toan cta cac hop dong qudc té.

22T 5ng quan vé viéc tiv choi cong nhdn va thi hanh phan quyét trong tai nwdc ngoai duwa
trén chinh sach cong theo Cong woc New York 1958

Chinh sach cong duoc dé cap nhu mot co sé dé tir chdi cong nhan va thi hanh phan quyét
trong tai nudc ngoai theo Cong udc New York nam 1958. Cu thé tai diéu V(2)(b), chinh sach
cong (public policy) duoc néu cu thé nhu sau:

Viéc cong nhdn va thi hanh phan quyét trong tdi ciing cé thé bi tir chdi néu co quan cé tham
quyén & quoc gia noi cong nhdn va cho thi hanh thdy rang:

(b) Viéc cong nhdn hodc thuwce thi phdn quyét sé trdi véi chinh sach céng cia quoc gia do.

Cong uwéc New York khong cé dinh nghia chinh xac vé "chinh sach cong". Mic du tai mdi
quéc gia, toa an thuong dinh nghia “chinh sach cong” mot cach khéac nhau, vi du nhu cac nudc
sir dung 4n 18 thuong dwa vao chinh sach cong dé tir chdi cong nhan va cho thi hanh phan quyét
trong tai nudc ngoai mot khi no di 1éch khoi gia tri cot 15i ciia hé thong phap luat.?

2.3 Khdi qudt tiv chéi cong nhén va thi hanh phdn quyét trong tai nuwdéc ngoai theo chinh sdch
cong tai Trung Quéc

Theo cudc khao sat ghi nhan Hé thong phap 1y ctia Trung Qudc da co nhirng thay doi tich
cuc va minh ching chinh 12 ti 18 tir chdi cong nhan va thi hanh Phan quyét cua trong tai nudc
ngoai & Trung Qudc.

Nhiéu nghién ctru thuc nghiém vé viée cong nhan va thuc thi phan quyét trong tai cua cac
toa an Trung Quéc; mot $6 nghién ctru nay duoc thuc hién bdi cac td chuc trong tai trong nudc,
va mot $6 nghién ctru duogc viét boi céc hoc gid trong linh vyc nay. Vi dy, Vién Nghién ctru

2 UNCITRAL; Shearman & Sterling; Columbia Law School. (n.d.). New York Convention 1958 Guide. Retrieved
2021, from Article VV(2)(b): https://newyorkconvention1958.org
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Trong tai cua Uy ban Trong tai Thuong mai va Kinh té Quéc t& Trung Qudc di tién hanh hai
cudc khao sat phat hién ra ring 71% phéan quyét cta trong tai nudc ngoai di duoc cac toa an thi
hanh (Shengchang, 1998). Hoidc nghién ciru cia Peerenboom niam 2001, nhén thiy rang ty 18
thuc thi chung cua cac phan quyét ciia trong tai nudc ngoai tai cac toa an Trung Qudc 1a 52%.

Tir 2001 dén 2015: Toa 4n Trung Qudc thu 1i 90 vu an yéu ciu cong nhan va cho thi hanh
phan quyét trong tai nudc ngoai, trong d6 c6 30 trudng hop toa an khong cong nhan va cho thi
hanh. M6t nghién ctru khac dugc thuc hién boi cac thAm phan SPC vao nam 2012 da xac nhan
khong thyc thi 21 truong hop trong 56 truong hop, tng vai ti 1€ thi hanh 1a 62% trong cac yéu
cau khong thi hanh do cac tda an dia phuong dé trinh (Guixiang & Hongyu, 2012).

Tir nam 2016 dén 2020, toa an Trung Qudc tiép nhan 104 yéu cau cong nhan va cho thi hanh
phan quyét trong tai nude ngoai, vuot qua tong s6 cic vu an ma tda an Trung Qudc tiép nhan
trong 50 ndm qua, ma sd trudng hop toa an khong cong nhan 1a 8.

Nhu vay ti 18 cho thi hanh phan quyét cua trong tai nudc ngoai tai Trung Qudc 13 twong d6i
cao va tich cuec.

3. Kinh nghiém thue tién vé viéc tir chdi cong nhén va thi hanh phan quyét trong tai theo
chinh sach cong tai Trung Quéc

3.1 Nhitng wu diém ciia toa dn Trung Quéc trong viéc tiv choi cong nhgn va thi hanh phdn
quyét trong tai duwa trén chinh sdch cong

3.1.1 Co s6 tir choi cong nhén va thi hanh phdn quyét trong tai nede ngodi
Trung Qudc va cach tiép cin vé dinh nghia “chinh sich cong”

Trung Qudc ¢ cach giai thich khai niém "loi ich x4 hoi va loi ich cong" bang cach sir dung
tiéu chuan trong nudc, nghia 1 loi ich cong cong va xa hoi co ban cua Trung Qudc, hay quy tic
phép 1y va dao duc co ban ctia Trung Qudc. Trong d6, khong c6 khai niém nhu "loi ich cong
quéc t&" (Qui, 2000). Theo d6, chiéu theo diéu 260 ctia Bo luat TS tung Dan sy nam 1982, néu
toa én Nhdn dan tai Trung Quéc xdc dinh rang néu viéc thiee thi phan quyét sé di ngwoc lai véi
chinh sach cong, toa dn sé tir chéi viéc thi hanh.

V& mit y nghia, du dugc su dung ¢ nhiéu linh vuc khac nhau, song, thudt nglr “lgi ich xa
hoi va loi ich cong” c6 nét nghia twong ddng nhu “chinh sach cong” tai didu V(2)(b) trong Cong
Udc.

Chinh sach cong la co s¢ dé tir chdi: nhirng tinh hudng dwoc ap dung

Dua viao chinh sach cong, cac toa an dia phuong ctia Trung Qudc di nhiéu lan tir chdi cong
nhan va thi hanh phan quyét cta trong tai nudc ngoai. Mot sé nguyén nhan dan dén hanh dong
ttr chdi 1a nham cac muc dich (1) Bao vé loi ich cua so hoac dia phuwong, (2) Bao vé quyén chu
quyén va quyén tai phan cia Cong hoa nhan dan Trung Hoa (CHND Trung Hoa): Hpi dong
trong tai khéng dwege vi pham quyén tai phan ciia CHND Trung Hoa Va (3) Trong truong hop
nhitng vu kién khong cé yéu té nwée ngodi, thod thudn cia cdc bén vé t6 chire trong tai mede
ngodi hodc dia diém trong tai mede ngoai la vé hiéu (Chen, 2017).

FTU Working Paper Series, Vol. 2 No. 4 (9/2022) | 79



Trung Quéc khong lam dung trong viéc 1¢ thudc vao chinh sich cong

Tuy nhién, ban than Trung Quéc lai khong c6 xu huéng xem xét chinh sach cong nhu mot
“khoa van an toan” nhu nhiéu qudc gia khac hién dang lam dung chinh sach cong dé dat duoc
nhitng loi ich riéng cho qudc gia minh. Trong mét sé trudng hop, téa an Trung Qubc da giai
quyét cac van dé dya trén cong bang va cong Iy cac bén néu ra. Trudng hop sau ddy lién quan
dén viéc xac nhan quyén su dung dAt & nha dan minh hoa cho cach tiép can cua cac toa an Trung
Quoc.

Trong tranh chip gitta Da Huang lién quan dén viéc x4c nhan quyén str dung dat ¢ nha dan,
Uy ban Trong tai Hai Nam dé dua ra phan quyét trong tai xac nhin quyén st dung dat nha ¢ cua
Da Huang va yéu cau bi don (Wei Huang) hd trg ngudi ndp don (Da Huang) chuyén nhuong
quyén sir dung méanh dat ddi voi ngudi ndp don (Da Huang). Tuy nhién, Toa 4n Nhan dan Trung
cp Thir nhat Hai Nam nhan thdy rang Da Huang 1a mot cu dan thanh thi va Bo Dt dai va Tai
nguyén ciia Cong hoa Nhan dan Trung Hoa c6 quy dinh “Nghiém cidm ngudi dan thanh thi mua
dat 1am nha ¢ nong thon, nghiém cam céap gidy phép str dung dit cho ngudi dan thanh thi di mua
va xay dung nha ¢ trai phép tai khu vuc néng thon”. O day Da Huang 1a mot cu dan thanh thi
nén khong du tiéu chuan 1a dan lang cua Hop tac Kinh t& Longlou. Hanh vi mua dét cia Da
Huang da vi pham chinh sach quéc gia va xam pham l¢1i ich cong cong cia td chure kinh té tap
thé. Do d6, viéc thuc thi phan quyét da bj tir chdi theo Piéu 213 khoan 3 cua Luat TH tung Dan
sy CHND Trung Hoa, néu rd: “Toa 4n nhan dan s& tir chdi viée thi hanh néu phat hién ra réng
viéc thyuc thi phan quyét s€ vi pham loi ich xa hdi va lgi ich cong”.

3.2 H¢ thong phap Iy dwoc cdi thi¢n

Sau khi cong bd chinh sach "cai cach va md ctra" vao cudi nhitng nim 1970, thuong mai
nudc ngoai phat trién manh & Trung Qudc, va hé thdng phap 1y duoc cai thién voi nhitng budc
tién rd rét nham rat ngan con dudng hdi nhap méi truong trong tai qudc té cia qudc gia nay.
Trong pham vi nghién ctru, nhoém nghién ctru s& ban luan vé diém sang & hai khia canh: hé thong
1ap phap va hé théng tu phép tai Trung Qudc.

H¢ thong lap phap ciia Trung Qudc

Diém nodi bat trong hé thong 1ap phap tai Trung Qudc chinh 1a sy ghép ndi hop phap ciia cac
hé thdng phap luat nude ngoai va chu yéu dwa vao kinh nghiém phép Iy nudc ngoai nhung van
giit nén tang 1ap phap ndi dia. Tir cudi naim 1970, nhiing phét trién vé phéap luat theo xu hudng
hién dai hoa luat phap khi khi chinh phu bat dau xay dung luat va thuc thi luat. Nhu vay, Trung
Qudc véi mdi quan hé mé, tiép nhan va pha tron nhitng dac diém cua luat phap nudc ngoai trong
chinh hé théng ctia quc gia nay.

Hé théng tu phap ciia Trung Quéc hién tai

Heé thong tu phéap ctia Trung Qudc c6 cac toa an chung ciing nhu tham quyén cu thé. Co bbn
cip toa an c6 thim quyén chung. Toa an cao nhat trong ca nudc la Toa an Nhan dan Téi cao
(SPC), dit tai Bac Kinh. Bén dudi toa an nay 1a Toa an Nhan dan Cap cao (HPC). C6 ba muoi
HPC: mot cho mdi tinh, 7 khu tu tri, va thanh phé truc thude trung wvong. Bén dudi HPC 1a 389
Tda 4n nhan dan cp trung gian (IPC). Cac tda an nay duogc thanh lap ngay dudi cip tinh & cac
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tinh, thanh phd do tinh quéan 1y, va trong cac thanh phd truc thudc trung wong. O cap thap nhat
13 khoang 3000 Tda an Nhan dan Cép co ban (BPC) t6n tai & cip quén.®

3.3. Sw ra doi ciia ché dp bdo cdo

Ché d6 bao céo dugc thanh 14p dau tién vao nam 1995 vai nd lyc cua Trung Qudc trong viée
céi tao hé théng xtr Iy phan quyét cia trong tai qudc té. Sau d6, vao ngay 23 thang 4 nim 1998,
Toa 4n nhan dan tdi cao dd ban hanh chinh thirc quyét dinh lién quan dén viéc loai bo phan quyét
Théng bdo ciia Toa dn nhdn dan t6i cao vé cac van dé lién quan lién quan dén viéc phan xir ciia
Toa dn nhdn déan vé cdc phdan quyét trong tai lién quan dén nuwéc ngodi, sé FA/40/1998 (“Théng
bao 40/1998”) v&1 muc tiéu nham thyc hién nghiém chinh Luat Trong tai nudc Cong hoa Nhan
dan Trung Hoa va Luat T tung dan sy nuéc Cong hoa Nhan dan Trung Hoa va dam bao rang
cac hoat dong tb tung va trong tai dugc thuc hién theo quy dinh cta phap luat. 4

3.3.1. Cdch ché d@s bao cdo vin hanh

Khi mot toa 4n tiép nhan mot vu an Cong nhan va cho thi hanh phan quyét trong tai nudc
ngoai, néu toa an nhan thay phan quyét nay can duoc tir chdi, toa ndy phai bao céo 1én toa an cip
cao hon dé nhan duoc dong thuin vé quyét dinh tir chdi. Qu4 trinh nay duoc lap di lap lai cho
dén khi Toa an Nhan dan Ti cao tiép nhan va chip nhan dé toa an dudi nd dua ra phan quyét tir
chéi.® Trong qué trinh nay, néu c6 bat ky toa 4n trung gian nio thiy rang viéc tir chdi 1a khong
hop 1y thi phan quyét s& dugc cong nhan va cho thi hanh, 1am v6 hi¢u su tur chdi cua cac toa phia
dudi.

Vu an gitta Liberia Power Shipping Co and Appellate va Chongqing Xinfu Food Co Ltd la
mot vi du cho truong hop toa an cip dudi khong béo cao 1én ma tu ¥ quyét dinh. Vi toa an ban
dau khong thuc hién theo dung quy dinh cua ché do bao cdo, Toa 4n cép cao hon da phai thuc
hién lai dung ché do bao cdo. Toa an Nhan dan Téi cao cudi ciing di chap nhan dé toa an cap
cao dua ra phan quyét vo hiéu.

3.3.2.Nhitng loi ich ma Ché do bao cdo mang lai

Mot 13, han ché sy bao ho cua céac dia phuong danh cho doanh nghiép trong nudc. (Alford,
Ku, & Xiao, 2016). V6i su ra doi cua Ché d6 bao céo, quyén luc xét x1r trong vu &n Cong nhan
va cho thi hanh phan quyét trong tai nudc ngoai, cu thé & day 1a quyén tir chdi, khong thuc su
thudc vé toa an tiép nhan va tuyén bd phan quyét. Piéu nay ngin céc toa an cap thap thién vi cho
doanh nghiép trong nudc trong cac vu an ¢6 yéu td nudc ngoai.

3 [The People’s Courts Organisation Law of the People’s Republic of China] (People’s Republic of China),
National People’s Congress, Order No 3, 1 July 1979. (Most Recent Amendment by National People’s Congress
Standing Committee, 31 October 2006).
# Tda 4n Nhan dan Téi cao. (1998, 4 23). Thong bao ciia Toa an Nhan dan Tdi cao vé cac van dé lién quan toi vide
Tda 4n Nhan dan hity bo Phan quyét trong tai c6 lién quan t&i nude ngoai [ A BB o6 T A B VE By v
HM A RAT S T I 1]
5 piéu 2 Thong béo ctia Toa 4n Nhan dan Téi cao vé Cac van dé lién quan dén viéc xir Iy cac vu 4n trong tai nude
ngoai va lién quan t6i nude ngoai ciia Toa 4n Nhan dan
[ NE R T AR HR S M N i ik Ingay 28/9/1995.
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Hai 13, giam ty 1é tir chdi (Zhang, 2015) cong nhén va cho thi hanh phan quyét trong tai nude
ngoai. Do su phuc tap trong qua trinh tu chdi, tir khi c6 sy xudt hién cua ché do bao cdo, ty 1€ tu
chbi Cong nhan va cho thi hanh phan quyét trong tai nudc ngoai giam thiéu dang ké. Va day
ciing 12 myc dich ciia Chinh phii Trung Qudc khi ban hanh ché d6 nay - xay dung méi trudng tu
phap trong nudce than thién vai trong tai quéc té.

Ba 13, tao sy théng nhét trong cach ap dung Piéu V Cong udc New York. Khi quyén tir chdi
duoc gioi han trong tay cta 1 co quan duy nhét 1a Toa an Nhan dan Téi cao, viée 4p dung Piéu
V Cong uéc New York dé tir chdi cing s& phu thudce vao co quan nay. Do viée tir chdi dugce thuc
hién bdi cung mdt co quan, cung mdt nhém nguoi, nod s€ tao nén su nhét quan trong vi¢c xét xur

3.4 Mt s rao can, han ché
3.4.1 Vé cach giai nghia chinh sach céng

Trong cudn Viéc thi hanh Céng Udc New York 1958 & mot sé qudc gia chau A ctua Erman
Radjagukguk, tac gia dé cap Trung Qudc tiép can dinh nghia vé chinh sach cong tai qudc gia nay
theo nghia rong va khong cé dinh nghia théng nhat vé chinh sach cong.

Hau hét cac dinh nghia trong thyc tién quéc té khong duoc thao luan trong thuc tién trong
tai va tu phap hién tai cuia Trung Qudc.

3.4.2 Vé hé thong tw phap

Maic du da c6 nhi€u budc tién trong viéc cai thién cac thé che, b luat. Song, nhiing han ché
ctia hé thong tu phap van con 1a mot trong nhitng muc tiéu chi trich ctia cac hoc gia trong d6 c6
hai van dé:

Tha nhét, cac thim phan thudc toa an tai Trung Qudc thiéu di sy doc 1ap vé tu phap. Vé ban
chat, cac tham phan khong duoc hudng quyén doc 1ap tu phap quyét dinh (Reinstein, 2005) va
chiu nhiéu sy anh hudng cua cac toa an cap cao hon.

Tht hai, mtc d6 chuyén mén va ning lyc thip ciia mot sd tham phan gdp phan vao cc van
dé thyc thi ciing 1 mot tranh cai. Nghién ctru ciia Peerenboom nam 2000 cho thiy cac thim phan
trong mot s truong hop khong quen thude véi ca cac quy tac lién quan dén thyc thi va cac diéu
khoan ciia Cong uwéc New York. Tham chi, c6 trudng hop, toa an khong biét c6 nén cong nhan
phan quyét hay khong va tham chi nhing tai liéu nao dugc yéu cau.

3.4.3 Vé Hé thong gidm sdt

Bén canh nhirng thuan loi ma né dem t6i cho viéc cong nhan va cho thi hanh phan quyét
trong tai nudc ngoai, ché do nay ciing phat sinh nhiéu han ché vi Hé thdng giam sét chi ap dung
trong truong hop khong cong nhan va khong thi hanh phan quyét trong tai nudc ngoai va cic toa
4n nhan déan trung cip co thé dua ra phan quyét cong nhéan va cho thi hanh phan quyét trong tai
nude ngodi ma khong can bao 1én toa an cao hon. Piéu nay c6 thé dan dén mot s6 tiéu cuc nhit
dinh.
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4. Nhirng kién nghi d6i v6i chinh phi va luu y cho doanh nghiép Viét Nam
4.1. Nhitng bit cdp trong viéc tir chéi cong nhdn thi hanh phdn quyét trong tai tai Viét Nam

Dua trén co s& dit lidu vé cong nhan va cho thi hanh tai Viét Nam ban an, quyét dinh cua
Tda an nudc ngodi, phan quyét ciia Trong tai nudc ngoai tir 01/01/2012 dén 30/09/2019 do Cong
thong tin Dién tir Bo tu phap cung cip®, nhom tac gia thong ké trong s6 83 don yéu cu cong
nhan va cho thi hanh phan quyét trong tai nudc ngoai thi ¢ dén 30 don bi tir chéi khién ty 16 tir
chéi tai Viét Nam giai doan 01/01/2012 dén 30/09/2019 1én dén 36.14%.

Céc 1y do phd bién nhét dé tir chdi cong nhan va cho thi hanh bao gdm: (i) cac hoi dong
trong tai ban hanh phan quyén di khong tong dat phu hop cho bén dugc yéu cau thi hanh theo
quy trinh cta hoi ddng trong tai (dugc dan chiéu 27 14n), (ii) cac phan quyét trong tai do, néu
duogc cong nhén, s& trdi voi cac nguyén tic co ban cla phap luat Viét Nam (duoc dan chiéu 10
lan), va (iii) thiéu thAm quyén dé cac bén tham gia thoa thuan trong tai hodc cac thu tuc ky két
khong dugc tuan tha (dugc dan chiéu 6 1an). Trong do, 1y do thir (ii) gdy nhiéu tranh cii vi dé bi
lam dung va khong ¢ dinh nghia 1 rang cho “nguyén tic co ban ctia phap luat Viét Nam. Theo
Diéu 14 Khoan (d) Nghi quyét s6: 01/2014/NQ-HDTP c6 giai thich:

“Phdn quyét trong tai trdi véi cdc nguyén tdic co ban ciia phdp ludt Viét Nam” 13 phan quyét
vi pham cac nguyén tdc xr su co ban ¢ hiéu luc bao trum d6i véi viée xay dung va thyc hién
phap luat Viét Nam.” Tuy nhién viéc giai thich nay van con rat chung chung va mo hd, chua dua
ra huéng dan cu thé. Ngay ca co quan c6 vai tro cuc ky quan trong trong nén tu phap Viét Nam
nhu Hoi dong tham phan toa 4n nhan dén tdi cao ciing khong dua ra dugc dinh nghia rd rang thi
khong bat ngd khi dén nay, van chua ai c6 thé tra 161 “nguyén tic co ban cta phap luat Viét
Nam” 14 nhitng nguyén tic gi.

Dé han ché su tuy tién cta Toa an, Nghi quyét s6 01/2014/HDTP-NQ di c6 hudng dan. Voi
hudng cia Nghi quyét, can hoi du dong thoi it nhat 03 diéu kién dé co thé huy phan quyét trong
tai vi trdi voi nguyén tic co ban: (1) Xac dinh duwoc nguyén tdc co ban (2) Xac dinh dwoc co viéc
vi pham nguyén tic co ban lién quan Va (3) Xdc dinh dwoc c¢6 hdu qua nghiém trong tir viéc vi
pham.

Nghién ctru thyc tién vé huy phén quyét trong tai cho thdy trong nhiéu truong hop tiéu chi
“trai voi nguyén tic co ban cta phap luat Viét Nam” déi khi bi lam dung, (P.V.Dai, 2018) Toa
an da huy phan quyét trong tai ma chua du co s¢ dé cho rang phan quyét trong tai trai véi nguyén
tic co ban cua phap luat Viét Nam, thuc té ciing chwa gip trudng hop nao Toa an hity phan quyét
trong tai ma lai néu duoc rang cac diéu kién trong Nghi quyét s6 01 d hoi du.

6 Cdng thong tin dién tir B Tu phép. (2022). CSDL Cong nhan va cho thi hanh ban an, quyét dinh cua toa an
nudc ngoai, phan quyét cia trong tai nudc ngoai. Retrieved from Trang thong tin dién tir Phap luat qudc té:
moj.gov.vn

" Nghi quyét S6: 01/2014/NQ-HDTP Huéng din Thi hanh Mot sé quy dinh Luat Trong tai Thuong mai cta Toa
an Nhan dan Tdi cao.
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4.2. Mjt 56 dé xudt nham cdi thién méi trwong phdp li ¢ Vigt Nam trong vigc tiv chéi cong
nhén va thi hanh phdn quyét trong tai nuwéc ngoai

Dién giai théng nhit chinh sach cong

Vi¢t Nam da tham gia vao Cong udc véi hanh trinh hon 20 nam, do do, viéc tién hanh dua
ra mot dién giai “hai hoa” chinh sach cong gitta luat phap trong nudc va qudc té doi hoi su danh
gia cic qua trinh 4p dung luat ciia cac qudc gia trén thé gidi, Viét Nam can luu ¥ vé viéc han ché
lam dung chinh sach cong dé kim ham sy phat trién ctia phan quyét trong tai tai Viét Nam; dién
giai chinh sach cong can rd rang va c6 hudng dan cu thé vé cac truong hop bi quy vao viée vi
pham (Su can thiét trong viéc ban hanh cac van ban va chi din phap luat cho cac toa an dja
phuong); 1am “hai hoa” khai niém chinh sach cong giita cac dinh nghia trong nudc va qudc té.

Néng cao ning lwc ciia thAm phan va kha ning giai quyét phan quyét lién quan t6i
trong tai nwéc ngoai

Viéc giai quyét cac yéu cau cong nhan va thi hanh phan quyét trong tai nudc ngoai doi hoi
thAm phéan phai nim viing khong chi phap luat trong nuéc ma con phai hiéu biét vé phap luat
nuéc ngoai, didu udc qudc té, trinh d6 ngoai ngir nhat dinh.

Trung Qudc — mot qubc gia theo hé thong Dan luat giéng Viét Nam di va dang tién hanh
nhing budc tién trong viéc xay dung mdi truong thu hat thuong mai va dau tu thong qua viéc
cai thién moi truong trong tai. Trong do, bao gém viéc cai thién hi€u qua hoat dong cta céc co
quan hanh chinh va hé thdng toa an (Zhang, 2015). Viét Nam c6 thé nang cao chit luong ctia doi
ngil tod an néi chung va thim phan noi riéng bang cach diy manh cac hoat dong tuyén truyén,
tap huén va dao tao doi ngil can bo lién quan.

Hinh thanh mdt hwéng din lién quan dén viéc tir chdi cong nhéin va thi hanh phan
quyét trong tai nwée ngoai trén co sé chinh sach cong

Nhitng khuyét diém ctia ché do bao cao nay ciing chimg minh rang day khong han 1a mot
giai phap toan ven ma chi mang tinh 1am thoi d6i pho. Hé thong nay ciing kho c6 thé duge ap
dung & Viét Nam khi nudc ta khong co thé manh trong viée xir Iy cac cong viée lién quan dén
gidy t0. Viéc ap dung ché do nay co thé khién qua trinh xin cong nhan von da phic tap nay con
t6n nhiéu thoi gian hon.

Do d6 nhém tac gia nhan dinh giai phéap ti uu 1a xay dyng, ban hanh huéng din danh cho
céc toa an lién quan va ca nhitng ddi twong c6 nhu cau cong nhan phan quyét trong tai nham dam
bao tinh théng nhat trong hé théng phap luat ctia nudc ta. Bén canh d6, huéng dan nay ciing lam
1d cac quy dinh, quy trinh va tha tuc trong viéc cong nhan phan quyét trong tai nude ngoai. Cac
doanh nghiép c6 thé chit dong tim hiéu cach van hanh cta co ché tir chbi cong nhan phan quyét,
tir &6 thyc hién chinh xac nhanh chéng thi tuc yéu cau cong nhan ciing nhu giir vai trd giam sat
dé toa an thyc hién dung chiic ning va nghia vy ctia minh trong qua trinh dua ra phan quyét.
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